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Breleesienal Notes. 


Tue Council of the Society of Incorporated 
Accountants at a meeting held last month 
received with regret the resignation of Mr. G. S. 
Pitt as a London Member of the Council, which 
was tendered on grounds of health. Mr. Pitt 
has occupied a seat on the Council since 1901 and 
was President of the Society from 1923 to 1926— 
an office which he filled with distinction. The 
Council have passed a resolution expressing their 
appreciation of Mr. Pitt’s valuable services, and 
especially the service he rendered in connection 
with the acquisition of the Society’s Hall. The 
vacancy on the Council which has thus arisen 
has been filled by the appointment of Mr. Albert 
Stuart Allen, of Messrs. Allen & Baidry, London, 
and a further vacancy, caused by the recent 
death of Mr. E. T. Kerr, of Birmingham, has 
been filled by the appointment of Mr. James 
Paterson Brodie, of Messrs. James Paterson 
Brodie & Son, Stoke-on-Trent. 


In another column will be found particulars of 
a short professional course for Incorporated 


Accountants at Cambridge University. The 
course will consist partly of lectures and partly 
of class work. 


Sir Thomas and Lady Keens were entertained 
last month at a dinner given by the members 
of the Council of the Society of Incorporated 
Accountants and their ladies. The object of the 
function was to convey to Sir Thomas and Lady 
Keens the congratulations of the Council on the 
knighthood recently conferred upon Sir Thomas. 
Mr. Cassleton Elliott, the President of the 
Society, took the chair and proposed the toast 
of the evening, which was_ enthusiastically 
received. Both Sir Thomas and Lady Keens 
replied. 

A novel point came before Mr. Justice Bennett 
in connection with the affairs of Allen, Craig & Co. 
(London), Limited, where it was sought to show 
that the auditors of the company were liable to 
send their report to the individual members of 
the company. The claim was based on sect. 
134 (1) of the Companies Act, 1929, which enacts 
that ‘the auditors shall make a report to the 
members on the accounts examined by them 
and on every balance sheet laid before the 
company in general meeting during their tenure 
of office.” The company was in liquidation 
and had continued to trade after it was insolvent. 
His Lordship said that he did not think the 
word “ members ” in the sub-section referred to 
meant “all the members.” It could not be 
that auditors were to be at the expense and 
trouble of sending a copy of their report to 
every member. He considered that the words 
“the members ” meant the members assembled 
in general meeting and that the duty of the 
auditors was completed when they sent their 
report to the secretary of the company. It 
was then the duty of the secretary or the directors 
to perform the duties which the statute imposed 
upon them of convening a general meeting. 
A full report of the case appears in another 
column. 
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Speaking at an accountants’ dinner on the 
subject of the place of accountancy in com- 
mercial enterprise, Sir David Owen, the General 
Manager of the Port of London Authority, said 
the essential point was that the trained account- 
ant could make intricate calculations and draw 
from them basic facts which he could marshall in 
such a way that the ordinary mind was able to 
grasp their meaning. It was not a question of the 
relative size of the figures under discussion 
because it was as easy to work in millions as in 
tens. He questioned, however, whether the 
accountant had not in some sense become a 
dictator instead of a recorder. 


In dealing with the question of policy, Sir 
David Owen asked whether the ultimate arbiter 
should be the accountant or the man of affairs 
and how far it was wise “‘ to submit to the modern 
tyranny of the accountant”? No direct answer 
was given, but it was asserted that proper 
accounting is more vital in huge concerns than 
in smaller enterprises, and that it is useful to 
remember that “ accountancy is run for business 
and not business for accountancy.” Accountants 
will be disposed to reply that while they are quite 
in accord with the latter statement, they take 
the view that proper accounting is vital in all 
concerns. 


As the principal speaker on behalf of a deputa- 
tion from the Association of British Chambers 
of Commerce to the Chancellor of the Exchequer, 
Mr. Henry Morgan, F.S.A.A., adduced reasons 
why the forthcoming Budget surplus should be 
applied in reduction of taxation. He submitted 
that, in coming to a decision, consideration 
should be given not only to the justification of 
the various claims for relief but also to the 
beneficial and permanent results which might 
follow, and said the view of the Executive Council 
of the Association was that nothing would be 
so widespread in its effect and so beneficial to all 
classes of the community as a reduction in the 
rate of Income Tax, which would operate not only 
to ensure a continuation of the improvement in 
conditions generally but likewise to accelerate its 
progress. An important result would be the 
stimulus it would give to trade generally. Em- 
ployment would be favourably affected to a 
marked extent and the spending power of the 
community would be increased. He also ad- 
vocated that in addition to a reduction in the 
rate of Income Tax the personal allowances 
should be restored to their former levels. 


Although a director of a company agrees to 
waive his remuneration entirely for any year, 


he does not thereby cease to hold an office of 
profit, but is still liable to assessment for Income 
Tax on the basis of his remuneration for the 
preceding year. This was decided by Mr. Justice 
Finlay last month confirming the ruling of the 
Special Commissioners in the case of Oliver y. 
Chester (Inspector of Taxes). 


In another case relating to the taxation of a 
director’s remuneration, Mr. Justice Finlay re- 
versed the decision of the Special Commissioners. 
The question at issue arose in relation to the 
affairs of J. Lyons & Co., Limited, of which Mr. 
Harry Salmon is a managing director. Mr. 
Salmon was allowed to take up at par a number 
of £1 shares in the company which were worth 
£4 in the market. The Special Commissioners 
discharged the assessment, but Mr. Justice 
Finlay said that the privilege of taking up the 
shares, although not money, was money’s worth 
and could be turned into money. It was granted 
to a person exercising an office of profit, and 
was accordingly liable to assessment. 


Representations were made to the Board of 
Inland Revenue in April last by the Association 
of Chambers of Commerce in regard to the treat- 
ment for Income Tax purposes of expenses 
incurred by traders on the renewal of the regis- 
tration of trade marks. The Board have now 
notified the Association that they have considered 
the question and that in future cases no objection 
will be offered to the allowance of such renewal 
expenses in the computation of profits for 
Income Tax purposes. The change in practice, 
however, will afford no ground for the re-opening 
of past assessments. 


Last month an interesting question was 
decided by Mr. Justice Goddard in the case of 
Wilchick v. Marks and Silverstone in relation 
to the respective liabilities of landlord and tenant 
for injury to a passer-by occasioned by the neglect 
of repairs and the consequent falling of a window 
shutter. In the course of the judgment his Lord- 
ship said that the decided cases established the 
following principles :— 

(1) That where the landlord assumed an 
obligation to repair he was liable to a person 
injured through disrepair, provided that 
he had knowledge of the disrepair, and 

(2) If a landlord let premises on which he 
knew that a nuisance existed, but took a 
covenant from his tenant to put or keep 
in repair, no liability rested with him. 

This statement of the law, however, did net 
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entirely cover the facts of the case under con- 
sideration because the position as between the 
parties was that neither landlords nor tenant 
had undertaken to do any repairs at all ; but the 
landlords had reserved the right to enter and do 
repairs in their discretion, and it was proved 
that they had knowledge of the defective shutter. 
In these circumstances, it was held that they 
were liable. 

It was then contended on behalf of the tenant 
that he was under no liability. This claim was 
supported by the fact that the rent had been 
raised by 40 per cent. under the provisions of 
the Rent Restriction Acts which were applicable 
where the landlord undertook repairs, and as 
statutory notices had been served stating that 
the increase was made on that footing, it was 
contended that the landlords were estopped from 
denying that they had agreed to repair. Mr. 
Justice Goddard refused to accept this plea, 
having regard to the decision in Morgan v. 
Liverpool Corporation, where the Court of Appeal 
had held that the Rent Restriction Acts did not 
alter or enlarge the contract between the landlord 
and the tenant and that the raising of rent by 
the statutory minimum did not import an agree- 
ment to repair which was not in the original 
letting. The result was that the person injured 
by the accident obtained judgment against both 
landlord and tenant. 


Stated briefly, the legal position seems to be 
that, in the absence of positive contracts, neither 
the landlord nor the tenant can compel the other 
to carry out repairs, but the tenant, and also 
the landlord if he has knowledge of the dis- 
repair, may be held liable for accidents occurring 
to passers-by by reason of any disrepair. 

The consequence of neglecting to give proper 
attention to notices received from a Rating 
Authority in connection with the placing of here- 
ditaments in either Part I or Part II of the 
Quinquennial Valuation List was very clearly 
brought out in an appeal to the House of Lords 
in the case of Stepney Borough Council v. John 
Walker & Sons, Limited. The position is that 
industrial properties entitled to rating relief 
should be placed in Part II of the list and other 
properties in Part I. It was admitted that the 
properties in question should have been placed 
in Part II, and the Court of Appeal had held 
that, as injustice had been done, there was an 
imperative and peremptory duty on the Rating 
Authority to place them in Part II. The House 
of Lords, however, refused to accept this view 
and held that, as the Rating Authority had issued 


the proper notices and the owners had neglected 
the opportunities afforded them until after 
the list had been finally settled, such list had 
become conclusive and could not now be altered. 
Lord Wright, in delivering judgment, said he 
did not think that any reflection could be made 
on the Borough Council for resisting the applica- 
tion—in fact, he did not consider they could have 
done otherwise. To have acceded to the re- 
spondents’ request would, in his view, have been 
to fail in the performance of their public duties. 


At a debate held by the Office Management 
Association last month, Mr. A. Perry Keene 
(of Austin Motors), the Vice-President of the 
Association, is reported to have argued that the 
accountant had become an anachronism in 
modern business. Since the War, he said, there 
had been a profound change not sufficiently 
recognised by the accountant whereby post- 
accounting was perfectly useless to manufacturers. 
There was no reason why anything should cost 
more than the figure determined by the buying 
public. Mr. Perry Keene seems to be confusing 
accounting and estimating. It is quite impos- 
sible to account until the transactions have taken 
place, but estimates can be and are habitually 
made in advance. At the same time it is 
useless to say that nothing should cost more than 
the figure determined by the buying public 
because circumstances can easily be conceived 
where it would be impossible for manufactur- 
ing costs to be kept down below a certain 
minimum figure. 

In the King’s Bench Division Mr. Justice 
Finlay has decided that a sum of £450,000, which 
was paid by Jurgens, Limited, to Van den Berghs 
Limited, in the year 1927, in respect of the can- 
cellation of a pooling agreement is not liable to 
income tax. The claim of the Revenue Authori- 
ties was that the sum should be treated as part 
of the trading profit for that year as it was 
received in settlement of the company’s claims 
and rights under the agreement. The contention 
of Messrs. Van den Berghs was that it was merely 
compensation for the cancellation of an agreement 
which had 13 years to run and was accordingly 
not assessable to income tax. The Income Tax 
Commissioners had decided in favour of the 
Crown, and his Lordship, in giving judgment, 
said it was with some hesitation that he arrived 
at a different conclusion, but he considered that 
where a payment was made in respect of can- 
cellation of an agreement with regard to the 
future, the payment was a sum received by way 
of capital and was not an income receipt. The 
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appeal of Messrs. Van den Burghs was accordingly 
allowed. 


In the last five years the birth rate in England 
and Wales has been steadily falling, the figure 
of 14.4 per thousand in 1933 being the lowest 
ever recorded. The death rate for the same 
year is 12.3 per thousand, so that there is not a 
very wide margin between the two. 


When the South African Budget is introduced 
after the Easter recess it is anticipated that on 
the year’s working there will probably be a 
surplus of about £5,000,000, against which there 
is an accumulated deficit of £2,000,000. Some 
relief of taxation is accordingly expected, and 
the most likely forms of relief are regarded as 
being the reintroduction of penny postage and 
some reduction in the income tax. 


The Comptroller and Auditor-General, in his 
report for 1932 on the Air Services Appropriation 
Account, comments upon the very small pro- 
portion of orders which were placed as the result 
of competitive tendering. Apparently the Air 
Council claim that, for reasons explained by 
them, any large extension of competition in 
the near future is not practicable. Regarding 
the technical arguments which lead to this con- 
clusion the Auditor-General does not regard it 
as within his province to offer comments, but 
confines himself to submitting the matter for 
review. 


LIABILITY OF PRINCIPALS FOR 
ACTS OF THEIR AGENTS. 


THE question of how far a principal is responsible 
for the acts of his agent came before the House 
of Lords recently in connection with the cer- 
tification of share transfers. 


It is always difficult to deal satisfactorily 
with cases in which a fraud is committed which 
must involve one of several innocent parties in a 
loss. The general principle was stated in 1787 
by Mr. Justice Ashurst in Lickbarrow v. Mason : 
“Wherever one of two innocent persons must 
suffer by the acts of a third, he who has enabled 
such person to occasion the loss must sustain it.” 
That statement was sufficient for the purposes of 
the case before the Court, but it has been pointed 
out on numerous occasions since that the state- 
ment cannot be true if the word “ enabled ”’ is 
taken in the widest sense of the term. As was 
emphasized by Lord Lindley in Farquharson 


Brothers v. King (1902) there must have been 
some act on the part of the one party on which 
the other relied and was thereby misled. 


The most difficult cases of all are those where 
the fraudulent person was the agent of one of 
the innocent parties. An agent may be the 
agent for a particular purpose or he may have 
authority to do acts of a class on behalf of his 
principal. It is not as a rule difficult for the 
principal to repudiate liability in the case of a 
particular agent as the fraud to bind him must 
be done in the particular transaction and within 
the scope of an obviously limited authority. 
There is all the difference between the case of 
an agent who commits a fraud as agent, in which 
case his principal is liable, and the case of an 
agent who takes advantage of the circumstance 
that he is that agent thereby to facilitate a 
fraud. Where a person is an agent having 
authority, the principal is bound by the fraud 
of the agent within the scope of his apparent 
authority. A principal cannot appoint an agent 
with authority to do acts of a class and limit 
his liability by instructions restricting that 
authority unless the instructions are com- 
municated to the persons with whom the agent 
has his dealings as such agent. But the principal 
is not liable for the agent’s acts beyond the 
scope of his apparent authority. 


Two cases will illustrate the application of 
these principles. In Farquharson Brothers v. 
King the appellants were timber merchants who 
warehoused timber with a dock company and 
authorised that company to accept all transfer 
and delivery orders signed by their clerk. The 
clerk had their authority to make limited sales 
to known customers. The clerk abused his 
position by issuing orders to the dock company 
to transfer timber to the name of a fictitious 
firm and then in the name of that firm sold 
to the respondents who had no knowledge of 
the appellants or of the clerk in his real name 
and capacity. It was held that, as the appellants 
had not held their clerk out to the respondents 
as their agent to sell to the respondents, they 
were not estopped from denying his authority 
to sell, and as he had no authority to carry 
out the transactions in question the respondents 
were liable. It would have been different if the 


appellants had held out their clerk as their 
agent to sell to the respondents. In that case 
they could not have relied upon the limitation 
of his authority unless it were known to the 
respondents. 


The facts in Lloyd v. Grace Smith & Co. (1912) 
were that a widow owning certain property 
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went to the office of a firm of solicitors of high 
repute and there saw the managing clerk, who 
was employed to do the firm’s conveyancing 
without supervision. She instructed him as the 
firm’s representative to sell her property, and 
on his advice signed two documents which in 
fact vested the property in him, and he then 
disposed of that property for his own benefit. 
Until the fraud was discovered the firm had 
never heard of the widow, and no imputation on 
their honour was or could be made. It was 
held that the acts were done in the course of 
the managing clerk’s apparent authority, and 
the fact that he committed the fraud for his 
own and not for his principals’ benefit did not 
absolve them from liability. In that case the 
managing clerk did have authority to do acts 
of the class which the widow instructed him to 
do as the firm’s representative, and the fraud 
was therefore committed within the apparent 
scope of his authority. Lord Macnaghten stated 
the rule thus: “A principal must be liable for 
the fraud of his agent committed in the course 
of his agent’s employment and not beyond the 
scope of his employment, whether the fraud be 
committed for the principal’s benefit or not.” 


It is of course a commonplace that a company 
cannot act except by an agent, and in relation 
to company documents numerous cases have 
occurred where the company’s agent (which 
includes any employee for this purpose) has been 
guilty of fraud. As a rule no difficulty arises 
as to whether the company has held out the 
individual in question as its agent. The issue 
has mostly turned upon the apparent scope of 
his agency. Ifa company’s agent has committed 
a fraud in the course of his employment and within 
the scope of his apparent authority then the 
company will be liable, but if he has not acted 
within such apparent authority, then the fact 
that he has taken advantage of his position to 
commit a fraud will not of itself be sufficient to 
make the company liable for his wrongdoing. 


In George Whitchurch, Limited, v. Cavanagh 
(1902) the secretary of a company, who had 
authority to certify transfers of shares, certified, 
upon transfers lodged with him, that the share 
certificates were in the company’s office. In 
fact they were not. The proposed transferee 


sued the company for refusing to register him 
as the owner of the shares, but failed. The 
reason was that the secretary had authority 
only to give a receipt for certificates actually 
lodged in the company’s office and that therefore 
an authority to certify transfers did not extend 
to the case where the certificates had not been 


lodged. It is obvious from the observations 
made in the Lords that it cannot be assumed 
that an authority given to a secretary to certify 
transfers gives any apparent authority to certify 
transfers where the certificates are not in fact 
lodged. They pointed out the difference between a 
certificate issued under the company’s seal and a 
certification which is informal, which a company 
is under no obligation to give and confers no 
title or warranty of the transferor’s title. As, 
therefore, the authority conferred on the secretary 
gave him no apparent authority to do what he 
did, the company escaped liability. In fact, 
the authority of a company’s secretary is very 
limited, and if he does anything outside that 
very limited scope the person dealing with him 
is put on inquiry. 

This point arose again in Kleinwort Sons & Co. 
v. Associated Automatic Machine Corporation, 
which was decided by the House of Lords on 
February 22nd last. The appellants had ad- 
vanced money to companies connected with the 
Hatry group on the security of shares in the 
respondent company. The borrowers delivered 
to the appellants transfers of the shares mort- 
gaged and these transfers were indorsed with 
certifications by the respondent company’s regis- 
trar that the certificates relating to those shares 
were then at the respondent company’s office. 
In fact they were not. The registrar was a 
limited company and the certifications were 
placed on the transfers by clerks employed by 
the registrar at the direction of a director who 
was also a director of one of the borrowing 
companies. Here again the question arose 
whether the registrar company had acted within 
the scope of its authority. It was pointed out 
by Lord Russell that in order to make the 
respondent company liable the appellants must 
establish that the false statement was the state 
ment of the respondent company, i.e., that the 
registrar company was acting within the scope of 
its apparent authority. Following their former 
decision, the Lords held that the apparent 
authority did not extend beyond the actual 
authority, i.e., to make such certifications in 
cases where the relevant share certificates had 
been actually lodged. As those certificates had 
not been lodged, there was no authority whatever 
to make such certifications and consequently the 
untrue statements were the statements of the 
agent-company and not of its principal, the 
respondent company. It will be noticed that 
nothing turned on the fact that in the earlier 
case the delinquent was an employee and in 
the present case it was an agent who was a 
limited company. 
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The decision is therefore in accordance with 
established authority. A layman might be 
excused from imagining that if an agent has 
authority to certify transfers where the share 
certificates have been lodged with the company, 
then in such a case, as the party accepting such 
transfers cannot know the facts and the deceit 
consists in effect in representing that the share 
certificates are in the company’s possession, the 
apparent authority consists in the certifying of 
transfers and is not limited to the case where 
lodgment in fact exists. But, even if that had 
been so, it would not necessarily conclude the 
matter. If the claim were for damages for 
fraud, then a representation within the scope 
of the agent’s apparent authority would entitle 
the plaintiff to relief, but where the claimant 
seeks to be recognised as owner then different 
considerations arise. Certifying a transfer is 
not a representation that the transferor is 
entitled to transfer, and consequently, whatever 
the agent’s authority might be as to certification, 
that would not give a title to be registered. The 
title must be found elsewhere, and if the trans- 
feror has in fact no such title, then the person 
relying on the certification is not thereby misled 
as to title. The decision of the House of Lords 
is final and cannot be upset by any means short 
of express legislation. The moral is that the 
practice of certifying transfers must be regarded 
as merely a device for facilitating business when 
all is otherwise in order, and not as protection 
against fraud. 


DIRECTORS’ FEES BY WAY OF 
PERCENTAGE OF PROFITS. 


Were the Articles so provide, directors may be 
entitled to receive by way of additional re- 
muneration a percentage based on the profits 
earned. The basis on which this percentage is 
to be ascertained should be clearly stated, and 
may be on the profits before deduction of certain 
charges, or on the amount available for dividend, 
or on the actual dividend paid. 


In Aitorney-General v. Ashton Gas Company (1904) 
it was held that a sum in the nature of an expense 
which must be borne whether profits are earned 
or not, may be deducted before arriving at profit. 
But a proportionate part of the profits payable to 
the Revenue is not a deduction before arriving at, 
but a part of, the profits themselves. The principle 
of this case was followed in Johnston v. Chestergate 
Hat Company (1915). By a clause in an agreement 
between a company and its manager he was to 


receive a fixed salary and also a percentage of 
the net profits (if any) of the company for the 
whole year. For the purpose of this clause the 
words “ net profits ’’ were to be taken to mean 
the net sum available for dividends as certified 
by the auditors after payment of all salaries and 
other items, which, however, did not include 
certain items which would usually be deducted 
before arriving at the net profits or for the purpose 
of ascertaining the income tax payable by the 
company. The accounts for one year showed a 
certain amount of profit before charging the 
income tax payable by the company, and the 
auditors gave a special certificate that the per- 
centage payable to the manager was calculated 
on the amount of profits less income tax. It was 
held that the income tax was part of the net 
profits available for dividends, and that the 
manager was entitled to be paid his percentage 
on the net profits before deduction of the tax. 
Mr. Justice Sargant said that if he were to allow 
the income tax to be deducted before arriving 
at “the sum available for dividends ” on which 
the amount payable to the manager was to be 
calculated he would be treating the income tax 
as an expense payable before net profits were 
ascertained, instead of treating it, as he thought 
he must do on the language of the Income Tax 
Act, as part of the net profits themselves. 


The point was raised whether the certificate 
given by the auditors made any difference. The 
learned Judge said that if he thought the cer- 
tificate was given on a wrong principle, he was 
not precluded by it from dealing with the matter. 
The object of such a certificate was to enable the 
auditors to deal with matters of account, and 
on the face of the balance sheet and on the face 
of the certificate it seemed quite clear that the 
auditors had proceeded upon a wrong principle. 
He doubted whether the auditors could give an 
ad hoc certificate at all, and whether for this 
purpose the parties were not limited to the or- 
dinary balance sheet as certified by the auditors. 
Even if the certificate, as an ad hoc certificate. 
was a proper certificate within the agreement, 
still, when it was obviously based on a wrong 
principle, it did not oust his jurisdiction. 


In Frames v. Bulfontein Mining Company (1890), 
Articles provided that the directors should be 
paid in each year as remuneration for their 
services a sum equal to 3 per cent. on the net 
profits of such year. The company resolved on a 


voluntary winding up, for the purpose of selling 
its undertaking and assets to a new company. 
A very large profit was made by this sale. An 
action was brought by a director for his pro- 
portion of the 3 per cent. on the profits so made. 
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It was held that “ net profits” was intended to 
apply to profits made by the company as a going 
concern, and not to profits made by a sale of the 
whole undertaking in a winding up; that the 
directors’ remuneration was intended to be a 
return for their services, and that the action failed. 
Mr. Justice Chitty said the directors might have 
sold any one of the company’s mines. Had they 
done so while the company was a going concern, 
and made a profit thereby, the surplus proceeds 
of sale, after providing for the estimated value 
of the mine, would have to be brought into the 
profit and loss account of that year. In such 
circumstances the net profits upon which directors’ 
percentage was to be calculated would include 
profit arising from a sale of capital assets. 


In further illustration of what may be included 
in profits for the purpose of distribution as 
dividends, the case of Lubbock v. British Bank of 
South America (1892) affords a striking example. 
A banking company with a paid-up capital of 
£500,000 sold part of its undertaking for £875,000 ; 


. after deducting the paid-up capital and other 


incidental expenses there remained a net balance 
of £205,000 ; the directors proposed to treat this 
balance as profit. It was held that the £205,000 
was profit on capital, and not part of the capital 
itself, and that the directors would be justified 
in carrying this sum to the profit and loss account, 
and after appropriating to the reserve fund so 
much as they thought proper, might distribute 
the remainder as dividends. 


The question of what is profit available for 
dividend depends upon the result of the whole 
accounts fairly taken for the year, capital as well 
as profit and loss, and though dividends may be 
paid out of earned profits in proper cases, not- 
withstanding a depreciation of capital, a realised 
accretion to the estimated value of one item of the 
capital assets cannot be deemed to be profit 
divisible amongst the shareholders without refer- 
ence to the result of the whole accounts fairly 
taken. For instance, in Foster v. New Trinidad Lake 
Asphalt Company (1901), among the assets taken 
over by a new company, on the purchase of the 
undertaking of an old company, were promissory 
notes for $100,000 given to the old company by 
the B Company. These notes, which had never 
been considered of any value, and had never 
appeared as assets in the balance sheets of the 
new company, had recently been paid off with 
arrears of interest, and the directors proposed to 
treat the whole sum as a windfall in the nature 
of an unexpected profit and divisible as dividend. 
It was held that the $100,000 ought not to be 
distributed as dividend without reference to the 
other business or assets of the company. 


DINNER TO SIR THOMAS AND 
LADY KEENS. 


At Incorporated Accountants’ Hall on March 19th 
the members of the Council of the Society of Incor- 
porated Accountants and Auditors and their ladies 
entertained Sir Thomas and Lady Keens to dinner 
for the purpose of expressing their congratulations 
on the honour of knighthood recently conferred upon 
Sir Thomas. Amongst those present were the two 
sons of Sir Thomas and Lady Keens with their wives, 
and also their daughter (Mrs. Smart) with her 
husband. 

Mr. E. Cassleton Elliott, the President of the 
Society, proposed the toast of “Sir Thomas and 
Lady Keens,” and in doing so referred to Sir Thomas’s 
Presidency of the Society of Incorporated Account- 
ants and Auditors from 1926 to 1929 and the 
important work he carried out in the acquisition of 
Incorporated Accountants’ Hall and the organisation 
of the District Societies throughout the country ; 
also his election to Parliament in 1923 and his activi- 
ties in connection with the Bedfordshire County 
Council, the Luton Chamber of Commerce and the 
Association of Chambers of Commerce. The Presi- 
dent likewise eulogised the work of Lady Keens in 
both municipal and social spheres. 


Sir Thomas Keens, in acknowledging the toast, 
said he had received telegrafns and letters of con- 
gratulation from all the District Societies of Incor- 
porated Accountants at home and the Branches 
overseas, and he looked upon the dignity conferred 
upon him as an honour to the profession of which 
he was a member. In regard to Incorporated 
Accountants’ Hall, he desired in justice to them to 
point out the great services rendered by Mr. G. S. 
Pitt and Mr. Henry Morgan. He desired to thank 
the President for the very kind way in which he had 
proposed the toast, and also the company for the 
very cordial manner in which they had received it. 


Lady Keens also expressed her acknowledgments. 


Mr. C. Hewetson Nelson (Liverpool), Past-President 
of the Society, proposed the health of the President, 
which was acknowledged by Mr. Cassleton Elliott, 
after which the proceedings terminated. 


In addition to the guests of the evening, there were 
present :— 


Mr. E. Cassleton Elliott (President), Mrs. Cassleton 
Elliott, Miss Elliott, Miss Joan Elliott, Sir James Martin, 
Lady Martin, Sir Stephen Killik, Mr. R. Wilson Bartlett 
(Vice-President), Mrs. Bartlett, Mr. Archibald T. Keens, 
Mrs. Archibald Keens, Mr. Philip F. Keens, Mrs. Philip 
Keens, Mr. C. Hewetson Nelson, Captain Bernard Smart, 
D.S.O., Mrs. Bernard Smart, Mr. Henry Morgan, Mrs. 
Morgan, Mrs. Greenland, Mrs. V. A. Adams, Mr. J. R. W. 
Alexander, Mr. R. M. Branson, Mrs. Branson, Mr. W. 
Norman Bubb, Mr. Henry J. Burgess, Mr. D. E. Campbell, 
Mr. Arthur Collins, Mrs. Arthur Collins, Mrs. Fairhead, 
Mr. J. C. Fay, Mrs. Fay, Mrs. Garrett, Mrs. Hewitt, 
Mr. Frederick Holliday, Mrs. Holliday, Mr. Walter 
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Holman, Mrs. Holman, Mr. James Paterson, Mr. William 
Paynter, Mrs. Paynter, Mr. Arthur E. Piggott, Mr. J. 
Stewart Seggie, Mr. A. J. H. ‘Shay, Mrs. Shay, Mr. Alan 
Standing, Mr. William Strachan, Mr. R. T. Warwick, 
Mrs. Warwick, Mr. E. W. C. Whittaker, Mr. Richard A. 
Witty, Mrs. Witty, Mr. F. Woolley, Mrs. Woolley, Mr. 
Ernest E. Edwards (Parliamentary Secretary), and Mr. 
A. A. Garrett, M.B.E. (Secretary). 


INCORPORATED ACCOUNTANTS’ 
PROFESSIONAL COURSE. 


By kind permission of the Master and Fellows, the 
Council of the Society has arranged to hold a pro- 
fessional course for Incorporated Accountants at 
Gonville and Caius College, Cambridge, from Wed- 
nesday evening, July 4th, to July 8th, 1934, 
inclusive. The course will be of an advanced 
character, and will comprise a selection of subjects 
treated from the point of view of practice. Some 
formal lectures will be given, but the work will mostly 
be done in small classes, and those participating will 
be afforded an opportunity of contributing to the 
proceedings. 

This is a new departure in professional education, 
and the arrangements will be entirely in the hands of 
a Committee appointed by the Council of the Society. 
The President, Mr. E. Cassleton Elliott, will preside 
at this professional Course, and will be sup- 
ported by the Vice-President and some of the 
members of the Council. The course will be particu- 
larly valuable to junior Incorporated Accountants, 
and it is hoped that principals will interest them- 
selves and the members of their staffs who are 
Incorporated Accountants in this short course of 
advanced professional education. 

The charges for the course will be nominal ; further 
particulars will be published at an early date. 


Society of Incorporated Accountants 


and Quditors. 
South African (Northern) Branch. 


ANNUAL REPORT. 

During the year eleven new members were admitted. 

The usual examinations were held. In May twenty- 
one sat for the Final and nine passed; ten sat for the 
Intermediate and five passed ; and three sat for the Pre- 
liminary and two passed. In November fifteen sat for 
the Final and four passed ; eighteen sat for the Inter- 
mediate and ten passed ; and two sat for the Preliminary 
and one passed. 

The Committee regret to report the death of Mr. C. H. 
Hayward. 

The Agreement come to in October, 1932, between the 
South African Societies and the Incorporated Society 
came into force, so far as the Transvaal is concerned, on 
October 27th, 1933. 

Under the Bye-Laws of the Branch, all members of 
the Committee retire annually and are deemed to be 
nominated for re-election. 


Society of Incorporated Accountants 
and Qubditors. 


COUNCIL MEETING. 

A meeting of the Council was held in Incorporated 
Accountants’ Hall on March 20th, when there were 
present : Mr. E. Cassleton Elliott, President (in the Chair), 
Mr. R. Wilson Bartlett, J.P., Vice-President, Mr. R. M. 
Branson, Mr. W. Norman Bubb, Mr. Henry J. Burgess, 
Mr. D. E. Campbell, Mr. Arthur Collins, Mr. Walter 
Holman, Mr. F. Holliday, Sir Thomas Keens, D.L., Mr. 
Henry Morgan, Mr. C. Hewetson Nelson, J.P., Mr. James 
Paterson, Mr. W. Paynter, Mr. Arthur E. Piggott, Mr. 
Alan Standing, Mr. J. Stewart Seggie, Mr. R. T. Warwick, 
Mr. E. W. C. Whittaker, J.P., Mr. Richard A. Witty, 
Mr. F. Woolley, J.P., Mr. A. A. Garrett, M.B.E. (Secre- 
tary), Mr. E. E. Edwards, B.A., LL.B. (Parliamentary 
Secretary), and Mr. J. R. W. Alexander, M.A., LL.B. 
(Standing Counsel). 

Apologies for non-attendance were received from Mr. 
F. Walmsley, J.P., Sir James Martin, J.P., Mr. W. Allison 
Davies, O.B.E., Mr. W. H. Payne, Mr. Percy Toothill 
and Mr. A. H. Walkey. 

The Vice-President expressed the pleasure of the 
Council that the President, Mr. E. Cassleton Elliott, had 
recovered from his accident and was able to take the chair. 


Mr. GeorGE STANHOPE PIrTr. 

Upon report that on grounds of health Mr. George 
Stanhope Pitt had tendered his resignation as a London 
Member of the Council, it was resolved :— 

‘** That Mr. Pitt’s resignation be accepted with regret, 
and that the Council expresses its appreciation of the 
valuable services rendered by Mr. Pitt during his 
thirty-three years’ membership of the Council, in the 
course of which period he served the office of President 
(1923-26) with distinction, and rendered specially 
important service in connection with the acquisition 
of the Society’s Hall. That this resolution be suitably 
engrossed and presented to Mr. Pitt.” 


CounNcIL. 

In accordance with the provisions of the Society's 
Articles, Mr. Albert Stuart Allen (Fellow), Messrs. Allen 
and Baldry, Incorporated Accountants, London, was 
appointed to fill the occasional vacancy on the Council 
for a London Member created by the resignation of Mr. 
Pitt, and Mr. James Paterson Brodie, (Fellow), Messrs. J. 
Paterson Brodie & Son, Incorporated Accountants, 
Stoke-on-Trent, was appointed to fill the occasional 
vacancy on the Council for a provincial member, arising 
from the death of Mr. E. T. Kerr. 

BRANCHES AND DistTrRIcT SOCIETIES. 

A report was made to the Council on the work of the 
Branches and District Societies during the last six months. 
GoLp AND SILVER MEDALS, 1933. 

On the recommendation of the Board of Examiners, 
the Council awarded Medals for the year 1933 as follows :— 

Gold Medal to Mr. S. J. Kent, Leicester, who took 

First Place at the Final Examination in May, 1933. 

Silver Medal to Mr. George Eccles, Preston, who took 

First Place at the Final Examination in November, 

1933. 

EXAMINERS. 

' The Council received the resignation of Mr. E. T. 
Allen, M.A., Examiner to the Society in Preliminary 
subjects, on account of ill-health. Mr. Allen’s resignation 
was accepted with regret, and the Council accorded their 
thanks to Mr. Allen for his services during a period of 
fourteen years. 
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AUDITORS’ DUTIES AS TO REPORTS 
ON COMPANY BALANCE SHEETS. 


An attempt to extend the duties of auditors by virtue 
of sect. 134 (1) of the Companies Act, 1929, was rejected 
by Mr. Justice Bennett in the Chancery Division on 
March 15th. 

It was argued that when auditors found that their 
reports were not being communicated to members of a 
company they should do so direct. 

Mr. Justice Bennett held that their duty ended when 
they had sent in their report to the secretary of the 
company. 

This decision was given on a misfeasance summons 
taken out by Mr. Dudley Lewis, of Crown Court, Cheap- 
side, the liquidator of Allen Craig & Co. (London), Limited, 
importers of chemicals and oils, who entered into voluntary 
liquidation in February, 1933. 

The liquidator asked for a declaration that Wilfrid 
Thompson Allen, managing director of the company, was 
liable for debts of the company contracted after June 30th, 
1925. 

He also asked for a declaration that Edward Moore & 
Sons, Chartered Accountants, of Queen Street Place, 
London, E.C., were, as auditors of the company, liable 
for debts contracted after the same date. 

Mr. Justice Bennett held that Mr. Allen was liable 
for debts contracted after November Ist, 1929, when 
sect. 275 of the Companies Act of 1929 came into force, 
and fixed the liability of the managing director at £28,300. 

As against the auditors the summons was dismissed. 


Mr. Harold Christie, K.C., and Mr. J. G. Strangman 
appeared for the liquidator; Mr. Alexander Anderson 
appeared for Mr. Allen; Mr. Lionel Cohen, K.C., and 
Mr. J. B. Lindo represented the auditors. 

Mr. Justice Bennett, giving judgment, said Allen 
Craig & Co. (London), Limited, was a company formed with 
a capital of £10,000 in 1921 to carry on the business of 
importers of chemicals, oils and kindred products. From 
incorporation down to the date of the voluntary liquidation 
in February, 1933, the company never did anything but 
make losses. 


The losses were :— 
For the year ending June 30th, 1922 .. 


” ” 1930 .. re 

For the half-year ended December, 1930 “e 
At the date of the liquidation there was a deficiency of 
assets when compared with liabilities of £40,813, that 
being subject to assets realising the amount at which they 
stood in the books of the company. That was a some- 


what appalling state of affairs. It had been said that 
Mr. Allen should be regarded as an incurable optimist. 
“There comes a point of time,” said his Lordship, “* when 
owing to an accumulation of evidence it would be quite 
unreasonable to accept such a plea as an excuse for a 
man’s conduct.” 

After auditing the accounts for the year ended June 30th, 
1924, the auditors made not merely the statutory report 
to shareholders, but sent a long letter to the company 
analysing the accounts. In it they said :— 


** The financial position of the company is doubtless 
engaging the serious attention of the Board; and 
failing the introduction of further share capital, they 
will probably consider it desirable to convene a 
meeting of shareholders for the purpose of laying 
before them a statement of the liabilities and the 
assets of the company.” 

That letter was discussed by Mr. Allen with the auditors, 
but nothing was done. 

In February, 1927, the company was getting short of 
money, and arrangements were made by Mr. Allen for the 
introduction of more by a man who became a director 
of the company, and who said that he “ was always 
asking his co-director Allen for accounts.” 

In May, 1927, the accounts for the years 1925 and 1926 
began to be prepared. With the former the auditors 
enclosed a letter saying :— 

“It is doubtful if any value attaches to the goodwill 
of the business, and if the sum of £8,000 which 
appears in the balance sheet is excluded from the 
assets, there is a deficiency as regards creditors on 
June 30th last—assuming the remaining assets 
realise the amount at which they are stated— 
of £6,981.” 

With regard to the 1926 accounts the auditors wrote to 
say that on the same basis these showed a deficiency of 
£10,964. Whether these letters were, or were not, 
received at the time, it was plain beyond dispute that 
they were in the hands of Mr. Allen by December 20th, 
1929. No other conclusion was possible than that Mr. 
Allen was liable under sect. 275 of the Companies Act 
in respect of debts incurred. 

The position of the auditors raised a question which 
was of importance not only to auditors, but to investors. 
On behalf of the liquidator, Mr. Christie expressly dis- 
claimed any suggestion of deliberate misconduct on their 
part. It was only right to say that there was not a 
shadow of ground for suggesting such misconduct. No 
complaint was made of the skill with which they audited 
the accounts. If they were liable under the Companies 
Act it was merely because they did not know of the 
obligations imposed upon them by the Act. Before it 
could be held that a man was guilty of breach of duty it 
must be possible to define the duty. There was a slight 
difference between the provisions of the Companies Act 
of 1908 and the Companies Act of 1929, but in this 
respect he did not think the difference material. The 
important section was 134 of the Companies Act of 1929, 
which provided that “ every auditor shall make a report 
to the members on the accounts examined by them. . . .” 

In this case the duty of the auditors could be decided 
by reference to the report and balance sheet for the 
years ending June, 1925, and June, 1926. Both were 
signed by two directors, and the auditors’ report on both 
was signed by the auditors. In respect to these two 
balance sheets, what was the duty of the auditors? All 
the auditors did with them was to send them to the 
secretary of the company. They never got beyond the 
secretary of the company. The directors never caused 
a general meeting of the company to be held for the 
purpose of considering these two balance sheets and the 
reports annexed thereto. So far as preparation was 
concerned, they were finished in December, 1928. They 
were not signed until February, 1931. 

Mr. Christie argued that the duty of the auditors under 
sect. 134 (1) of the Companies Act, 1929, was to make a 
report to the members of the company. That was the 
plain wording of the section, and the plain fact was that 
the members of the company never saw the reports of the 
auditors on these balance sheets. 


1. fF ee — 

|, i 

_ 

, 

; 

as . ..: 

i” am 1923 .. .. 2,180 
fi a 1925 .. .. 2,083 
a ss 1926 .. .. 8,993 
= m 1927 .. .. 4,747 
* mi 1928 .. .. 4,589 
” . 1929 .. .. 4,028 


248 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


[APRIL, 1934 


Did the statute impose on auditors the duty of making 
their report to every member of the company? If the 
words of sect. 134 (1) were given their plain meaning it 
would seem that that obligation was imposed. It could 
not have been the intention of the legislature to impose 
that duty on auditors and since this obligation was first 
imposed it certainly never had been the practice for 
auditors to send their reports to every member of the 
company. Mr. Christie himself had shrunk from saying 
that the section imposed a duty on auditors to send their 
reports to every member of the company. He said “* mem- 
bers of the company ”’ meant all members of the company 
but that these were represented by members present in 
general meeting. Therefore, if the report were presented 
at the general meeting the duty was complied with. If, 
on the other hand, there was no general meeting called 
by the directors, then Mr. Christie argued that members 
of the company meant all the members because the 
section did not say the words meant less. It was a strange 
way of interpreting a section, to say that the words of it 
were to have two different meanings—one at one time, 
another at another. The words must have some one 
meaning throughout. The meaning of them could not 
be changed according to whether or not the directors 
chose to call a general meeting. It would not be possible 
to hold that members in sect. 134 (1) meant all the mem- 
bers, because it could not be that auditors were to be at 
the expense and trouble not merely of sending their 
reports through the post, but of delivering them to 
every member of the company. Ifthe duty were absolute, 
sending copies through the post might not be sufficient. 
Therefore, circumstances made it necessary to limit the 
meaning of the word “‘ members ” as found in the section. 
The limitation that ought to be placed upon them was 
‘members assembled in general meeting.” 

The next thing was to decide whether the auditors 
were under some duty that it might be impossible for 
them to perform. It could not be right to say that. 
If the duty were to report to members in general meeting, 
it was not possible to say that it was the duty of auditors 
to make that report themselves—unless they could 
themselves call a general meeting or compel somebody 
else to call a general meeting. There were no means by 
which auditors could themselves convene a_ general 
meeting. Nor were there means by which they could 
compel others to do so. The only persons who could 
call a general meeting were (1) directors ; (2) members 
who had requisitioned the directors to call a meeting ; 
and (3) in certain circumstances the Court. Auditors 
themselves were powerless. 


All these considerations forced one to the conclusion 
that the duty of auditors, having affixed their signature 
to the report attached or annexed to the balance sheet, 
was confined to sending that report to the secretary of 
the company, leaving the secretary or the directors to 
perform the statutory duty of convening a general meeting 
to consider the report. It was the duty of directors to 
see that the auditors’ report was read at such meetings. 
This interpretation of the section might give rise to cases 
in which matters the shareholders ought to know were 
not brought to their attention as soon as they might be. 


For example, there might be a case in which the 
auditors found the directors were receiving remuneration 
to which they were not entitled. The auditors having 
stated that fact. in their report and sent it to the company’s 
office, the directors might obstinately refuse to call a 
meeting. In that way the matter might be kept from the 
knowledge of shareholders; but after all, the share- 
holders had their rights under the statute. The statute 
compelled directors to convene a meeting of shareholders 


once a year. It compelled the directors to present reports 
to the general meeting of shareholders. It compelled the 
directors to have the auditors’ reports read to the meetings. 
If the shareholders had not the will or the determination 
to exercise their rights, that did not seem to be any reason 
for enlarging the duties of auditors. 

Having come to the conclusion that the auditors’ duty 
is discharged by sending their report to the secretary of 
the company, or the company’s office, it was plain that 
on the facts of this case there had been no violation by 
the auditors of their duty. 

Other matters had been argued. In particular, the 
question whether losses incurred by a company after 
auditors had failed in their duty afforded the proper 
measure of damage. He was quite unable to see that it 
did. Even if he had thought the auditors had failed in 
their duty, he should have been inclined to say the 
application of the liquidator failed on that ground. 

There only remained the question of the extent of the 
liability of Mr. Allen, the managing director. He did 
not propose to direct an inquiry into that. Probably it 
did not make much difference whether the amount of 
the liability of Mr. Allen was fixed at £40,000 or £20,000. 
It would not be right to hold Mr. Allen liable for debts 
incurred before November, 1929. The sum fixed ought 
to be some sum which must exclude all liabilities incurred 
before that date. The sum of £28,300 might be taken 
to represent debts incurred after that date. Mr. Allen 
would be declared to be personally liable for that amount. 

The auditors would have their costs paid by the 
liquidator. Mr. Allen must pay so much of the liquidator’s 
costs as were incurred in establishing the claim against 
him. The liquidator would have the right to recoup 
himself out of the assets in respect of costs he was ordered 
to pay. An order was made accordingly. 


BASIS OF ACCOUNTANTS’ CHARGES. 


In the Court of Appeal on March 8th, before Lords 
Justices Scrutton, Greer and Maugham, an appeal was 
brought by Mr. Hunter Simmonds, described as a book- 
maker, of Kilworth Avenue, Southend-on-Sea, against 
the decision of Mr. Justice Acton in the King’s Bench 
Division (reported in our December issue) in favour of 
Mr. Cyril Thompson Fitzgerald, accountant, of Baker 
Street, London, who claimed £2,650 for professional 
services to Mr. Simmonds as income tax specialist. 

Mr. Fitzgerald’s case was that as the result of his 
services for nearly four years from 1929 a claim for £55,000 
by the Inland Revenue against Mr. Simmonds, extending 
over 20 years, was settled for £14,000. He claimed 
74 per cent. on the amount “ saved.” 

Mr. Simmonds contended that Mr. Fitzgerald’s charges 
were not fair and reasonable. 

Mr. Justice Acton gave judgment for the plaintiff for 
£2,520, less £500 already paid, with costs. 

Mr. J. D. Cassels, K.C., for the appellant, said Mr. 
Fitzgerald was a member of the firm of Page, Simpson 
& Co., accountants, who were originally consulted by 
the appellant. During the investigation the firm was 
dissolved and Mr. Fitzgerald took over Mr. Simmonds’ 
work. He was awarded remuneration at the rate of 
two guineas an hour for 1,200 hours. The grounds of the 
appeal were that this amount was excessive and that the 
work done by Mr. Fitzgerald while he was a member of 
the firm of Page & Co. had already been paid for. 

Without calling on Counsel for the respondent the Court 
dismissed the appeal.- 

Lord Justice Scrutton said there was no doubt Mr. 
Simmonds had been underpaying the amount due from 


ee Ps 
eee | 
him 
inte 
belc 
get 
he ¢ 
for 
; T 
I 
F.§ 
lane 
Ace 
Cas 
Der 
P 
Con 
the 
of t 
and 
Sep 
in p 
of t 
D 
and 
witl 
plai 
mea 
offic 
plai 
of ¥ 
no | 
—_—_—_—_———— ® that 
= 
C 
for | 
5 p 
on ¢ 
duct 
corr 
plait 
any 
a we 
and 
spon 
time 
of d 
it hi 
to « 
with 
his ¢ 
on g 
to ¢ 
ansv 
othe 
cited 
aspe 
In 
agres 
Limi 
Salar 
exclt 
for V 
coml 
both 
looki 
gene 
by t 


ApRIL, 1934] 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


249 


him for income tax for years. He saw no ground for 
interfering with the judgment of the Judge inthe Court 
below. He thought Mr. Simmonds was very lucky to 
get off with such a small payment for income tax, and 
he ought to be very grateful for what Mr. Fitzgerald did 
for him. 

The other Lords Justices agreed. 


COMMERCIAL TRAVELLER AS 
PREFERENTIAL CREDITOR. 


In the Mayor’s and City of London Court, before Judge 
F. Shewell Cooper, Mr. Allen Clifton Helliwell, 39, Suther- 
land Avenue, Roundhay, Leeds, sued James Douglas, 
Accountant, 31, Budge Row, London, E.C., and Derby 
Castings, Limited, Britannia Ironworks, Duke Street, 
Derby, for £50. 

Plaintiff's claim was that, pursuant to sect. 78 of the 
Companies Act, 1929, out of any assets which came into 
the hands of Mr. Douglas as receiver for debenture holders 
of the company, he was entitled to £31 5s. fixed salary 
and £18 15s. commission under a written agreement dated 
September Ist, 1931, between the company and plaintiff, 
in priority to any claim for principal or interest in respect 
of the debentures. 

Defendants admitted that the sum claimed was due 
and owing, but denied that the debt was a priority debt 
within the meaning of sect. 264 (1) (b) of the Act or that 
plaintiff was at any time a clerk or servant within the 
meaning of that sub-section. The defendant company’s 
office was at all material times situate at Derby, and 
plaintiff lived and carried out his work in the county 
of York. They claimed that accordingly plaintiff was at 
no time under the control of the company other than 
that he acted as their representative for the sale of grey 
iron and malleable castings. 

Counsel for plaintiff said that the agreement provided 
for a salary of £250 per annum, payable monthly, with 
5 per cent. commission on turnover exceeding £5,000 
on orders received and paid for through plaintiff’s intro- 
duction ; three months’ notice to be given on either side ; 
correspondence and monthly statements to be sent to 
plaintiff; plaintiff not to undertake representation for 
any other firm dealing in similar castings, and to render 
a weekly report giving the names of persons called upon 
and particulars as to prospects of business. Corre- 
spondence was produced tending to show that at various 
times plaintiff had received instructions from a director 
of defendant company pointing out that he should make 
it his duty to see the company’s point of view with regard 
to complaints made by customers; dealing generally 
with his conduct as regards obtaining new business within 
his area ; asking him to be in Yorkshire at a certain time 
on given days ; and generally giving specific instructions 
to call upon particular people from time to time to 
answer inquiries or to deal with complaints, &c.—in 
other words, exercising general control. Counsel also 
cited various cases dealing with the master and servant 


In evidence, plaintiff said that prior to his present 
agreement he was working for Handy Andyside & Co., 
Limited, who were taken over by defendant company, on 
salary and small commission on turnover, and then worked 
exclusively for them; later he took on representation 
for Whittingham & Porters, Limited, Hull, for drop forgings, 
combining the two representations to the knowledge of 
both companies. He said the course of his duties was 
looking for business, attending to complaints and acting 
generally on the instructions of the company. Asked 
by the Judge whether, if he chose not to attempt to sell 


any goods for a whole month, he would have to report, 
witness said he had to do so weekly, and there would have 
been cause for complaint, as the reports contained a list 
of calls and extracts of results—specimens being handed 
to the Judge for inspection. Cross-examined, witness 
agreed that his car was his personal property and he 
could use it or not as he chose for business purposes. 
It was suggested that he could have devoted three whole 
consecutive days to his second agency at a busy time, 
but he replied that that would be subject to his weekly 
report to defendant company. It was also put to him 
that he took his holidays at his own time and merely 
informed defendants, but witness said the dates were 
always subject to their permission, and informed the 
Judge that if they had disapproved he should have 
cancelled the proposed arrangements. He maintained 
that the £250 was a fixed salary, notwithstanding that it 
might be said to represent 5 per cent. commission on 
£5,000 ; it was to give him a certain minimum, which 
was always exceeded. He admitted writing to the 
effect that of 400 calls which he made weekly, a great 
many did not relate to any business of Derby Castings, 
Limited. He also admitted that most orders went direct 
from customers to defendant company, but said that 
he was responsible for the regular flow of orders and got 
credit for them so long as they came from his area, even 
if they were not the result of a visit. Re-examined, 
witness said the calls he made upon customers were all 
intermixed as regards his different agencies, in many 
cases customers of one being also customers of the other. 


Mr. William Alexander Stuart, who was a director 
of defendant company, said he entered into the agreement 
and knew of the previous one ; he was aware that plaintiff 
had other agencies. Asked by the Judge: ‘“* Were you 
entitled to order him about as a servant?” witness 
replied “‘ As an agent, I should say yes.”” Again asked 
“Did you regard him as bound to do what you told 
him ? ” witness said ‘* No, he could refuse.”” His Lordship 
further asked: ‘‘ What would have happened if he 
had?” and elicited the reply, “‘He would have been 
dismissed.” In reply to his counsel, witness said he would 
instruct a clerk or servant when and where to visit people, 
but did not consider he was entitled to tell plaintiff to 
visit people at particular times, but thought he would 
go when convenient. Cross-examined, witness said he 
presumed he might have been annoyed if he had told 
plaintiff to attend at a particular place to meet a particular 
customer and plaintiff had not done so. 

In giving judgment, Judge Shewell Cooper said he 
came to the conclusion in this case that plaintiff was 
entitled to have wages paid under sects. 78 and 264 of 
the Companies Act, 1929, as being a servant. After 
reviewing the terms of the agreement his Lordship said 
that the services plaintiff was obliged to give on behalf 
of the defendant company were the calling ; and although 
these might be done in his own time and manner, it was 
clear that if he had not called at all on anyone—if he 
had declined to get any more orders—he would have 
been liable for breach of contract. It was not the same as 
in the case of agency—a man who takes an agency need 
not sell any goods at all if he likes, in general, subject 
to the terms of any special contract. His Lordship said 
that, after hearing Mr. Stuart’s evidence, he was con- 
firmed in the view that plaintiff was actually a servant, 
and he thought that Mr. Stuart regarded him as such 
until this arose. Looking at the whole matter, his 
Lordship came to the conclusion quite definitely that 
plaintiff was a servant within the meaning of the relative 
sections, and therefore there must be judgment for 
plaintiff, with costs. 
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Staff Pension Schemes. 


A Lecture delivered to the Incorporated Accountants’ 
Manchester and District Society by 
MR. CHAS. LAMBERT 
(Fellow of the Chartered Insurance Institute). 


Mr. LAMBERT said : The urgency of establishing pension 
schemes for old employees has been admitted and realised 
by a number of commercial firms who have either adopted 
or have under consideration some form of provision for 
their old employees ; also a fair percentage of professional 
bodies have arranged and suggested schemes for their 
members. 

The detailed analysis of the last census is not yet avail- 
able, but the 1921 returns show that well over a million 
males are employed over age 60, and about three-quarters 
of a million males and females over 65. Had these 
old people been receiving adequate pensions, their places 
would have been filled by younger and more vigorous 
workers ; trade generally would have had the benefit of 
the purchasing power of such pensions, and the labour 
market would be in a much healthier state than it is to- 
day. Incidentally our businesses would be more virile 
by our not having to carry passengers,which at the present 
time in many instances is too often the case. 

In the successful business man we look for two special 
qualities—his ability as an organiser and humanity for 
his workpeople. For the organisation of men and women 
you must have a man who is essentially human. Business 
organisation is not like the assembling of a machine. For 
this the component parts are dead matter, but a business 
is an organisation of living parts, which react only to a 
sympathetic and human touch. You can sometimes 
drive a bolt home with a hammer, but you must persuade 
a man into his fitting position. I do not think I need 
labour the point, though if ever the human element was 
needed in industry it is to-day. 

THE HuMAN ELEMENT. 

It is this human element in the make-up of the average 
usiness man which compels him to take an interest in 
the welfare of his staff and workpeople. Provident 
schemes, pension schemes, housing schemes and sports 
clubs with recreation grounds, all of which need the 
support of the employer for their maintenance, have their 
origin in this human element in business. It is the most 
important of these schemes, and certainly the most 
expensive, which we have to consider to-day-—the pen- 
sioning of old employees. Not only is it an offence to the 
principles and instincts of a humane man that an old 
employee should end his days in poverty when his age 
and health justify retirement, but it is an offence also 
to the employer’s organising sense. A man’s economic 
support is solely drawn from his employment, and it is 
unreasonable that there should be wanting the machinery 
by which the working years of life may contribute sufficient 
to support the man in his old age. I am not overlooking 
the old-age pension which, under the contributory scheme 
for “‘ insured persons,” commences at age 65 and amounts 
to 10s. a week; but how many would retire from work 
on this unless they were compelled to ? What will happen 
is that every man will remain at work as long as he can 
and draw both his wages and his pension, and many an 
employer will not have the heart to turn him off. That 
is a bad thing, and it must make for inefficiency in every 
business, as if no provision has been made for pensions 
a light job has to be found for the old worker, invariably 
without reduction in remuneration—in effect a pension is 
being provided—but at what a cost! The employment of 


old men offends not only one’s ethical sense, but it offends 
one’s business sense. The firm which employs many old 
men will itself suffer from senility. In my own business, 
energy and initiative are essential in all departments, 
and I cannot help believing that they are as important 
with you. Some of you gentlemen no doubt have staffs 
in your employ. May I ask what you do with these 
employees when they reach the age of 65? In other 
categories of employment the problem differs only in 
degree. One cannot lay down a hard and fast rule as to 
when the human material will wear out. In some work 
a man is scarcely equal to his job beyond the age of sixty— 
I doubt whether many salesmen do much good work 
beyond that age; in others the limit may be put at 
sixty-five, and with female employees an age for retire- 
ment at even under sixty is often desirable. It depends 
also upon the individual. I have known men who seem 
to be in the prime of life at seventy and others who are 
worn out at fifty. Our pension machinery, therefore, 
when we design it, should take account of the exception, 
as well as the average. 
DeLay, COSTLY AND DETRIMENTAL. 

That there exists in industry a very definite pension 
problem I think you will agree, but I wish to put one 
phase of it before you which perhaps you have not con- 
sidered. It is that in every business the situation gets 
worse every year that its solution is delayed. A young 
firm or a growing one probably do not realise this, since 
they most likely have no employees approaching pen- 
sionable age. But in course of time these will appear 
and the problem becomes acute. Its solution then is an 
expensive matter, and sometimes only a partial solution 
is possible in consequence, to the detriment of both sides. 


Since the first essential of a good pension scheme is 
that the pension shall be sufficient to make it possible for 
the member to pass into a decent standard of living at 
retirement, the pension itself must be related in amount 
to the income hitherto earned. Some funds, therefore, 
attempt to provide, say, two-thirds or one-half of the 
salary at date of retirement, or of the average salary for 
the last five years before retirement. This is very nice, 
and it is a worthy attempt to solve the problem on the 
part of those responsible for these schemes. Unfor- 
tunately, the salary at date of retirement is an unknown 
quantity, and therefore the pension based thereon is an 
unknown liability in the future. It is further an un- 
fortunate fact (or fortunate if one surveys it from the side 
of the pensioner) that when a member’s pension is based 
on final salary and his pension comes from an existing 
fund, there is a tendency to push up the member's salary 
as retirement approaches. Little additional liability 
is incurred by the employer for the two or three remaining 
years’ salary, but very considerable additional liability 
is thrown on the fund with no adequate compensation in 
increased contributions. The consequence is that periodi- 
cally these funds become insufficient to meet in full their 
liabilities. That does not mean that they are at once 
depleted ; on paper the fund may look very solvent with a 
handsome list of investments in first-class securities, 
but when the actuary comes to investigate such funds he 
frequently has to make a report which gives the com- 


‘mittee or the trustees of the fund a most uncomfortable 


time, sometimes leading to unjustified aspersions on the 
actuary and his calculations. A fund may be a large one 
and well invested and yet it may be wholly insufficient 
to meet the future pensions for which it has been set up. 
The mischief can only be put right by large subsidies from 
the employers to the fund or a wholesale reduction of 
benefits, with possibly an accompanying increase of future 
contributions by members. Sometimes these subsidies 
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by the employer to maintain solvency at each actuarial 
valuation of the fund are treated as an integral part of 
the scheme. Even so it is not a satisfactory method, 
since if at any time the firm were unable to meet the 
demand, the pensions could not be met in full. And in 
that case it would generally mean that injustice would 
be done to the younger contributors, the existing pensions, 
if maintained, being paid at their expense. 


Money PuRCHASE PRINCIPLE. 

Another, and certainly a sounder method, known as 
the money purchase principle, is to devote each year a 
percentage of salary, usually contributed by the employer 
and the employee jointly, towards the purchase of such 
amount of pension as the sum will provide in accordance 
with a table prepared by an actuary. That table will 
show for each age attained by an employee what pension 
will be secured from sixty-five or sixty, as the scheme 
provides, for each £1 now available. Under this scheme 
the employee builds his pension as he continues in service. 

The final amount secured depends obviously upon the 
period of his service and the amount of salary he has 
earned over the whole course of his service. On the face 
of it the scheme has much to recommend it. Providing 
the tables prepared by the actuary correctly foretell the 
actual mortality which will be experienced by the members, 
the rate of interest which can be earned on the funds, 
and the expenses incurred in the administration, then, 
providing also that no serious depreciation of investments 
has to be faced, the funds held by the trustees should 
always be sufficient to meet the liabilities as they accrue. 
In other words, no matter when the scheme is closed down 
to new entrants, there will be sufficient there to meet the 
promised pensions. 

Errect oF IMPROVED MorTALITy. 

I want, however, to draw your attention to the conditions 
upon which this happy state of solvency depends. First 
as to mortality: The Registrar-General’s is a more 
interesting office than the look of the tabular matter, 
which he periodically presents to us, would lead us to 
sispect. At the end of every decade following the 
population census, the Registrar-General makes a report, 
in the course of which he deduces from the nation’s 
actual experience the mortality which has held at the 
time of his investigation. He shows this in a table with 
the mortality rate at each age attained and gives us an 
opportunity of comparing this with that of previous 
decades. The interesting story he tells of lighter mor- 
tality from decade to decade gives some explanation of 
why the pension funds based upon the actuary’s recom- 
mendations, which were supposed to be conservative, still 
show a large deficiency. While from every other point 
of view this improvement in mortality is hailed as a 
desirable and laudatory achievement, it is fraught with 
disaster to established pension funds. As an instance 
of what this improvement in mortality meant to one 
fund, I may mention that it was chiefly responsible for a 
deficiency of £476,000 in 1913 in the funds of the Railway 
Clearing Superannuation Fund. In their report about 
that time, the actuaries intimated that the deficiency 
could be met by raising the contributions of existing 
members and of the railways by 50 per cent. each. After 
much negotiation, the constituent companies decided to 
meet the whole of the deficiency themselves. That is an 
instance of what every fund is liable to on account of 
this factor of improving mortality. 

A further point of interest about this particular fund 
(which is referred to in official documents) is that had it 
been under the necessity of realising its investments at 
that time, there would have been a further deficiency 
of £200,000. 


Tue INTEREST Factor. 

Other factors upon which the adequacy of the funds 
depends, even in the best designed of mutual schemes, are 
those of expenses and the rate of interest. The former 
seldom gives much cause for trouble but cannot be alto- 
gether overlooked, and an allowance has to be made 
for them by an actuary. The rate of interest, however, 
is almost as important as the rate of mortality. If the 
actuary estimates in his figures that the fund will earn 
on the present and all future capital a rate of interest 
of 4 per cent., and it subsequently happens that upon 
good investments only 34 per cent. can be secured, then 
the amounts of pension shown in his tables as being 
secured at sixty-five for each £1 contributed at, say, 
twenty-five, will not hold true. The fund accumulated 
for the purpose of paying the pensions would be deficient 
in the same way as it would if mortality continued to 
improve. 

At the present time we are faced with two forces, both 
operating probably in the same direction—a fall in the 
rate of mortality and a fall in the rate of interest. From 
year to year changes may be but small, but over a series 
of years they are cumulative and may be sufficient to 
turn estimates made on present conditions into mere 
guesses of the future. It is, therefore, unfortunately 
true that unless employers are themselves prepared to 
guarantee to make up future deficits in pension funds, and 
are in a position to do so, the pensions themselves cannot 
properly be considered as certain in fulfilment. 


INSURANCE COMPANIES’ SHARE IN SOLUTION. 

The insurance companies have already taken a consider- 
able share in the solution of the pension problem, but 
chiefly among clerical and administrative staffs. Their 
sphere has not, however, been confined to the employees 
of commercial firms, but has extended to schemes for the 
pensioning of the staffs of semi-public bodies like uni- 
versities, hospitals and others ; it has even reached to the 
employees of a particular class in a Government Depart 
ment (Industrial Schools), and recently the firms con- 
nected with one of our chief industries have collectively 
adopted a scheme for their workpeople (flour milling). 
Apart from the soundness of the guarantee of the insurance 
companies, there is the advantage that they are not 
amateurs at the business; life contingencies and the 
investment of funds are their own particular sphere, and 
they have facilities for making actuarial investigations 
and for the investing of funds which are not available to 
the committee of management of a mutual fund. Also an 
improvement in the rate of mortality does not frighten 
them ; they are in the happy position of the showman— 
what they lose on the swings they gain on the roundabouts. 
While improvement in mortality may mean a loss on 
annuities and pensions, it brings a profit on life assurance. 
The one is a set-off against the other. 


As to the terms life offices grant for pension schemes, 
may I quote from an official document. It is a report of 
the Sub-Committee of the King Edward’s Hospital Fund, 
after comparing the contributions and benefits of a mutual 
fund with those in connection with an insurance company’s 
scheme, to the detriment of the former. It stated: 
“If with all these advantages, the fund has barely 
competed with the insurance companies in the past and 
seems less likely tc do so in the future, the explanation 
must be sought in one of two directions—either the 
insurance companies give too much, or a mutual fund, 
through the exercise of legitimate caution, or for some 
other reason, cannot give as good a value as the com- 
panies. Our own conclusion on this matter was that 
adequate security could not be obtained by the mutual 
principle otherwise than by the provision and maintenance 
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of such ample margin as to rob the principle of its 
attractiveness.” 


Hospirat StaFFs’ SUPERANNUATION. 

As a recent result, the big scheme of superannuation 
for the hospital staffs of the United Kingdom has been 
based on the contracts issued by the insurance companies. 
That, in broad outline, is the argument for letting an 
insurance company undertake a pension scheme, and I 
have stated it at length to intimate the advantages 
over a mutual fund. But please do not misunderstand 
me in this. I do not for one moment infer that because a 
pension scheme is arranged under a private fund it must 
therefore necessarily be unsound. Far from it—that is 
not at all my meaning. There are in existence many 
such funds, admirably conducted under proper actuarial 
advice, where every reasonable precaution is taken to 
secure full benefit being provided. But even so, adequate 
margins of safety must be assumed, and certain risks, 
inseparable from the working of such a fund, undertaken. 
These assumptions and these risks are far more properly 
shouldered by an insurance company which is in every 
way competently equipped for the task, and will in 
consequence produce better all-round results, with a 
complete absence of the burdens of management to the 
employers and employees. 

Group SCHEME. 

So far our time and talk has been devoted to “* Pensions,” 
but whilst considering the reasonable demands of the 
employee, should we not give some thought to the require- 
ments of his dependants and endeavour to make pro- 
vision for his widow and children, should he die at an 
early age ? 

This can best be done under a “ Group Scheme ” of 
Life Assurance, without which no pension scheme can be 
said to be complete. 

Let us consider one or two types. One scheme provides : 

(1) A unit of pension from age 65 of £1 per annum 

for every future year of service. 

(2) A life assurance benefit of £100 should death occur 

in service before pension age. 

(3) A total and permanent disablement benefit under 

which the amount of life assurance is payable over 
a period of months should an employee unfor- 
tunately be disabled prior to age 60. 

The employee contributes 1s. per week towards the 
cost of the future service pension and the employer bears 
the balance. The exact amount of this balance depends 
upon the age distribution year by year of the group of 
employees, but in normal cases averages about 7d. The 
life assurance is paid for entirely by the employer. In 
addition, the employer, appreciating that his old servants 
must have provision made for their past years of service, 
usually pays a lump sum (which can be funded over a 
period of years) to purchase this, either on the same basis 
as future service of £1 per year of service, or on the basis 
of half this amount, namely, 10s. 

Thus a man who served forty years in the future would 
have £40 pension provided. If he had ten years past 
service he would either have £10 or £5, according to the 
basis, making a total pension at 65 of £50 or £45. 


PROTECTION FOR DEPENDANTS, 
It is a principle of the scheme that under no circum- 


stances can an employee lose one penny piece. Only . 


three things can happen to any employee. He may live 
to pension age; he may die before pension age; or he 
may leave the service of the firm. If he lives to pension 
age, the pension is guaranteed for a minimum of five 
years. Thus, in the event of death shortly after com- 
mencing pension, the widow or next-of-kin would receive 
the balance of five years’ pension. This ensures that 


at the very least, the amount payable in pension is nearly 
twice the amount paid in by the employee in contributions. 
Of course, on the other hand if the employee lives more 
than five years, which it is probable he will, his pension would 
continue until the date of his death. In the event of 
death before pension age, all the employee’s contributions 
are returned to his legal representatives. The life assur- 
ance of £100 is also payable in the event of death before 
pension age. If the employee left-the service of the 
firm, he could either take his contributions back or he 
could leave his contributions in the scheme and have a 
reduced pension placed to his credit. 

It will be apparent that this scheme, whilst being 
satisfactory for the lower paid workers, would be totally 
inadequate for the more highly paid administrative 
employees. Schemes are therefore graded according to 
salary classes, so that at retiring age the resultant amount 
of pension is commensurate with the salary earned 
throughout working life. Under this arrangement the 
employee pays a contribution towards the cost of the 
pension benefit of 1s. for each £1 unit of pension, and the 
firm pays the balance of the cost of the pension; also the 
whole cost of the life assurance. In addition, provision 
is made for pensions for past service at the firm’s expense. 
The benefits under the schemes are in addition to, and in 
no way interfere with the pension provided for insured 
persons after the age of 65 under the National Insurance 
Scheme, whilst contributions of both employer and 
employee rank for rebate of income tax. 


Cost TO EMPLOYER. 

The cost to the employer would fluctuate year by year 
according to the variations in salary classes and age 
distribution. In practice, however, the cost is found to 
remain remarkably constant. As older men retire on 
pension and deaths occur, the vacancies are generally 
filled by younger men, thus keeping the age distribution 
and salary classification within a certain radius. 

The cost to a firm whose employees are all young 
would probably tend to increase over a period of years ; 
whereas a firm with a large number of elderly employees 
would probably experience a reducing cost. It has been 
found that for an average group the cost to the employer 
for the future service pension and life assurance tends to 
stabilise itself at about the same figure as is paid by the 
employee. The cost to provide pensions for service prior 
to the inception of the scheme would vary according to 
the amount of past service for which provision has to be 
made. 

Group life assurance cover is an integral part of the 
schemes. It would obviously be illogical to make pro- 
vision for an employee’s old age and at the same time 
ignore the needs of his widow and family if he dies prior 
to pension age. The protection of dependants in the event 
of early death is as important as the provision of a pension 
for old age. No scheme can possibly be complete without 
this double safeguard. 


IMPAIRED LIVEs. 

As everybody probably knows, when an_ individual 
wishes to take out a life assurance policy he has to satisfy 
the insurance company that he is what is described as 4 
** first-class life.’ If he is unable to reach this standard 
of health, then he is either charged a higher premium as 
an impaired life, or he is rejected altogether. 

The advantage of the group system is that the life 
assurance protection is granted irrespective of the state 
of health of any individual in the group, subject to a 
certain specified percentage of employees (varying accord- 
ing to the total number of employees) entering the scheme. 
In any normally constituted group of employees it may be 
taken that over 10 per cent. are, for reasons of health, 
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uninsurable as first-class lives. By means of the group 

method, however, the insurance company is enabled to 

accept them all in bulk, good, bad and indifferent. Thus 

the boon of life assurance is extended to men who in no 

other way would be able to make provision for their 

dependants. 
; SCHEME FOR PROFESSIONAL BopDIEs. 

Another type, especially suitable for members of pro- 
fessional bodies, is a ‘* Pension and Family Provision ” 
scheme which provides: Firstly, a pension payable 
monthly, for a minimum period of five years and for so 
much longer as the member may live, with the additional 
benefit that should the member die before reaching 
pension age, there would be payable to his widow or other 
beneficiary, at the time when the member would have 
reached age 65 had he lived, a pension guaranteed for a 
minimum period of five years, and payable thereafter for 
the remainder of life. The amount of the pension con- 
tinued to the widow or other beneficiary would be ad- 
justed in respect of each £50 pension at a reduced amount 
and according to age. 

In lieu of the pension, the widow or other beneficiary 
may elect to receive at the time when the member would 
have reached age 65 had he lived, a cash sum of £500 in 
respect of each £50 per annum of member's pension. 

Secondly, we have the Family Provision, which secures 
a payment to the member’s widow or other beneficiary of 
an amount per annum in the event of the member's death 
before retirement age, payable until such time as the 
member would have reached age 65 had he lived. 

Whilst fully appreciating the existing depression in 
industry, the problem is urgent, and as the details in- 
variably take time to settle. it is desirable that firms 
should know what provision can be made, also the cost, 
in order that on revival of trade they may take the first 
convenient opportunity to adopt a scheme applicable to 
their requirements. 


CHARTERED INSTITUTE OF SECRETARIES. 


The Country Conference of the Institute will be held 


in Manchester on April 26th and 27th. On the opening 
day the Lord Mayor of Manchester will extend a civic 
welcome to the visitors, after which Mr. W. H. Coates, 
Ph.D., will give an address on “ Stabilisation of the 
Exchanges.” In the afternoon an opportunity will be 
afforded of inspecting the Docks and the Manchester 
Ship Canal or, alternatively, paying a visit to a Cotton 
Mill at Salford. In the evening the Conference dinner 
will take place. On the second day Sir Norman Vernon, 
Bart., will give an address on * Grasping the Nettle,” 
in which he will deal with new problems facing trade and 
industry. This will be followed by a visit to Chester in 
the afternoon. 


THE INCORPORATED ACCOUNTANTS’ 
GOLFING SOCIETY 
The following fixtures have been arranged for 1934 :— 

SprING MEETING: At Hadley Wood Golf Course on 
Tuesday, April 24th, when the Captain’s Prize will 
be competed for. 

SUMMER MEETING : At the Littlestone Golf Course during 
the week-end of June 30th-July Ist. The Nicholson 
Trophy and the Society's Challenge Cup will be 
awarded at this meeting. 

AuTuMN MEETING : At the West Hill Golf Course, Brook- 
wood, on Thursday, September 20th. 

A prize is offered for the lowest aggregate score for the 
three meetings. 

Incorporated Accountants are invited to join the 
society, particulars of which can be obtained from the 

Honorary Secretaries at Incorporated Accountants’ Hall. 


Society of Incorporated Accountants 
and Auditors. 


MEMBERSHIP. 

The following promotions in, and additions to, the 
Membership of the Society have been completed since 
our last issue :— 

ASSOCIATES TO FELLOWS. 

CUNNINGHAM, Harry (Harry Cunningham & Co.), King’s 
Chambers, Angel Street, Sheffield, 1, Practising 
Accountant. 

Greenwoop, Hersert (Deane & Thresher), Reitz Strect, 
Kroonstad, South Africa, Practising Accountant. 
Jounson, Grorce Harry (John Tonge & Johnson), 89, 
Fountain Street, Manchester, 2, Practising Account- 

ant. 

STEPHENS, WILLIAM GreorGre (W. G. Stephens & Co.), 
Walter House, 418-422, Strand, London, W.C.2, 
Practising Accountant. 

STRUTHERS, JOHN NorMAN (Beever & Struthers), 1. 
Cooper Street, Manchester, 2, Practising Accountant. 

Wancr, Frank, M.C. (Culley & Co.), 5, Bank Plain, 
Norwich, Practising Accountant. 

WoopyeEr, SAMUEL (Blease & Sons), 309, India Buildings, 
Liverpool, Practising Accountant. 

ASSOCIATES. 

Bamtey, Ceci, Clerk to F. W. Stephens & Co., Liverpool 
House, 15-17, Eldon Street, London, E.C.2. 

Bat, ALBERT Epwarp, Accountant, Ashton-in-Maker- 
field Urban District Council, Ashton-in-Makerfield, 
Lanes. 

Benn, Ataert Epwin, Clerk to Rupert Lindley, 21-22, 
Prudential Buildings, Ivegate, Bradford. 

Biuuimori, BarkHast SHapurs (S. B.  Billimoria 
& Co.), 113, Esplanade Road, Bombay, Practising 
Accountant. 

BrapLey, Grorce, City Treasurer's Office, Town Hall, 
Salford, 3. 

Brown, Wiiu1aMm, Clerk to Henry Chapman, Son & Co., 
Barrington Street, South Shields. 

Burrewt, Epcar CLaupr (Clark, Burrell & Co.), Staple 
House, 51-52, Chancery Lane, London, W.C.1, 
Practising Accountant. 

Craic, DonaLp Dupuey, A.C.A., Clerk to Robert Craig 
& Son, 3, Hartshead, Sheflield. 

Greek, Sam, Clerk to Levy & Co., 106, Adderley Street, 
Cape Town. 

Harpinc, Ernest Haroip Carstey, formerly Clerk to 
Mann, Judd, Gordon & Co., 8, Frederick’s Place, Old 
Jewry, London, E.C.2. 

Hincuurre, Vincent Irvine, Clerk to W. A. Turner 
& Co., Martins Bank Chambers, 25, Sunbridge Road, 
Bradford. 

Horsproot, Brian STANHOPE, 2, Winchester Avenue, 
Penylan, Cardiff (formerly Articled Clerk). 

HueGues, Percy Freperick, Clerk to Henry Gee, Martins 
Bank Chambers, Euston Road, Morecambe and 
Heysham. 

JALUNDHWALA, RAMANLAL CHHoTALAL, B.Com., Clerk to 
Dalal & Shah, 49, Apollo Street, Fort, Bombay. 

Lewis, Henry Cuarves Map.e, Clerk to J. V. Couzens, 
3, Victoria Crescent, Bradford Road Junction, 
Portsmouth. 

Mrrra, Provat Kumar, B.Se. (P. K. Mitra & Co.), 
11,Narikel Bagan Lane,P.O.,Amherst Street,Calcutta, 
Practising Accountant. 

Norro.ik, BERNARD ALoysius, formerly Clerk to Cassle- 
ton Elliott & Co., 4-6, Throgmorton Avenue, London, 
E.C.2. 

Peet, ReGinaLp Owen, Clerk to R. B. Baggaley & Co., 
Commerce Chambers, Parliament Street, Nottingham. 
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Preston, JoHN, Clerk to John Potter & Harrison, 22, 
Birley Street, Blackpool. 

RipspALe, JouNn HERBERT, Clerk to Percy Mason & Co., 
64, Gresham Street, London, E.C.2. 

Suan, CHANDULAL VANECHAND (Chandulal & Co.), 
418, Kalbadevi Road, Bombay, No. 2, Practising 
Accountant. 

SPREADBURY, EpGAR MeEssENGER, Clerk to Wyer & 
Chivers, 143, London Road, North End, Portsmouth. 

Symmons, Rosin GArRwoop, 35, The Crescent, Maiden- 
head (formerly Articled Clerk). ‘ 

VarTaAk, KesHav Manapev, B.Com., formerly Clerk to 
Sorab S. Engineer & Co., 45, Apollo Street, Fort, 
Bombay. 

Wirty, Freprrick RicHarp, Clerk to Button, Stevens 
& Witty, 7, Union Court, Old Broad Street, London, 
K.C.2. 


Rebiews. 


Overhead Costs in Theory and Practice. By F. 
Bradshaw Makin, F.C.1I.S. London: Gee & Co. 
(Publishers), Ltd., 6, Kirby Street, B.C. (76 pp. 
Price 3s. 6d. net.) 

The importance of accurate costing under present-day 
highly competitive conditions is obvious, and in this 
little book attention is drawn to the need for greater 
accuracy in the allocation of overhead expenses. The 
author, after describing the various categories of over- 
head expenses, stresses the importance of exploring fur- 
ther the question of differential cost. This involves a 
detailed analysis of costs in order to determine the effect 
of alterations in the volume of output upon each class of 
expenditure, but it is claimed that only by this means 
can really effective control be maintained. An example 
is given of a profit and loss account of a manufacturing 
concern in which the costs per unit are shown and the 
method of classification of the expenses briefly indicated. 


Capital Underwriting. By David Finnie, M.A., C.A. 
London: Sir Isaac Pitman & Sons, Ltd. (216 pp. 
Price 10s. 6d. net.) 

Every aspect of the underwriting of capital issues is 
dealt with in this publication, including the practice in 
foreign countries. The different types of underwriting 
agreements are explained, and also sub-underwriting 
agreements, and the legal as well as the practical side of 
the subject is brought under review. Extracts from the 
rules of the Stock Exchange with regard to underwriting 
contracts are likewise embodied in the book, which will 
be found to provide a very complete exposition of the 
whole subject. 


Converting a Business into a Private Company. 
10th Edition. By Herbert W. Jordan. London: Jordan 
& Sons, Ltd., Chancery Lane, W.C.2. (50 pp. Price 
1s. 6d. net.) 

This little book, which is written in simple language, 
describes the procedure step by step in converting a 
private undertaking into a limited company, including 
the Memorandum and Articles of Association and docu- 
ments relating to the transfer of the business. The 
duties and fees payable on incorporation are set out in 
a table at the end. Anyone desiring a simple explanation 
of the incidents relating to the formation of a private 
company will find here what he requires. 


English for Present-Day Examinations. By P. 
Leach, F.C.1.S., and J. B. C. Barnard, B.A. London : 
MacDonald & Evans, 8, John Street, Bedford Row, 
W.C.1. (242 pp. Price 6s. net.) 

Examination candidates will find many useful hints on 
composition in this book which deals with précis writing, 
essay writing, paraphrasing, and grammatical errors. 
There are also chapters devoted to the subjects of 
style, sentence construction and punctuation. 


Some Recent Changes in Pneome 
Tax Theory and Practice. 


A Lecture delivered to the Incorporated Accountants’ 
South Wales and Monmouthshire District Society by 


MR. FRANCIS HOLE - 
(Formerly of Somerset House). 


Mr. Hone said: It is twenty-six years since I last 
had the pleasure of addressing your Society. At that 
time, as many of you will remember, I was the Surveyor of 
Taxes for Newport and a very large slice of West Mon- 
mouthshire. On that occasion, as I was an official, I 
had to be very careful as to the views I expressed on some 
of the matters with which the lecture dealt, but now the 
necessity for this no longer exists, and there is no reason 
why I should not express my opinions without regard to 
the known official views on any part of the subject. 

It will be obvious to you that it is impossible to deal 
with every change which has taken place. Income tax law 
and practice occupy « wider space in the scheme of things 
as year succeeds year. An attempt to deal with every- 
thing thoroughly would mean writing a book, and the 
object of this meeting is to try and interest you for an 
hour or so in some of the problems which have arisen in 
consequence of recent legislation. When I last addressed 
you we were beginning to differentiate between earned 
and unearned income. Super tax had not then been 
born, although it saw the light of day a year afterwards. 
Then came the War, and we had to deal with the com- 
plications of excess profits duty, munitions levy, corpora- 
tion profits tax, coal mines excess payments, coal levy 
and coal award. Each of these methods of strengthening 
the Revenue left its mark on subsequent income tax 
work, but they are too far back to justify any attempt to 
deal with them this evening. It will be understood that 
out of, say, a dozen changes, only a comparatively small 
number will interest any particular individual. It appears 
to me that I ought to go back to about 1926, and if I 
have confined myself to a small part of the subject it 
is because that small part has interested me morc 
than the rest. 

THE PRINCIPLEs. 

This is the appropriate moment to assert that there are 
certain principles underlying the tax which have never 
been altered and cannot be changed. As you are all 
aware, the tax is divided into Schedules according to the 
class of source from which an income springs, and it is 
important to note the wording of these Schedules. Thus, 
if you turn to Schedule A of the Income Tax Act, 1918, 
you will find that : ** Tax under Schedule A shall be charged 
in respect of the property in all lands, tenements, heredita- 
ments and heritages in the United Kingdom.” Then 
follow the rules for estimating the annual value which 
is to be charged. 

Schedule B : ** Tax under Schedule B shall be charged 
in respect of the occupation of all lands, tenements, 
hereditaments and heritages in the United Kingdom for 
every twenty shillings of the assessable value thereof 
estimated in accordance with the rules of this Schedule.” 

Then, if you turn to Schedule C, ** Tax under Schedule C 
shall be charged in respect of all profits arising from 
interest, annuities, dividends and shares of annuities 
payable out of any public revenue for every twenty 
shillings of the annual amount thereof.” 

Schedule D : “* Tax under this Schedule shall be charged 
in respect of: 

(a) The annual profits or gains arising or accruing, 

&c., and 


er -_ ~*~ olUrhhlUCOrP RF 


~~ oe ee 


cf. - i a a +. = *& FF me SF se se — 


e 


QederFreetms = ssc fa = = 


see cr sao gd 


. 
. 


-- ay 


| - 
=i 
— | 
_— | 


APRIL, 1934] 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


255 


(6) All interest of money, annuities and other “ annual 

profits or gains not charged under Schedules 

A, B. C or E and not specially exempt from tax.” 

Each of the six cases into which this Schedule is divided 

contains the same expression: “Tax in respect of any 
trade, &c., &c.” 

Similarly, when we come to Schedule E : ** Tax under 
Schedule E shall be charged in respect of every public 
office or employment of profit or in respect of every 
annuity, pension and stipend payable by the Crown or 
out of the public revenue of the United Kingdom other 
than annuities charged under Schedule C for every twenty 
shillings of the amount thereof.” 

It will be observed that the subject of the tax is the 
property, the trade, profession, employment or vocation, 
the public office, or employment of profit—not the income 
itself. In other words, the Income Tax Acts must first 
find that there is something in respect of which the tax 
can be charged before they can proceed to measure the 
liability which arises. 

I am afraid that you will think this is a somewhat dry 
part of the lecture, but it is important to visualise what 
these principles are. The next important thing is to 
remember that whatever theories one may have, and 
whatever ideas one may possess, whenever there is the 
slightest doubt it is desirable to go back to the Act of 
Parliament and read the words of the section. I am quite 
sure that those of us who spend our lives in delving into 
one problem after the other must appreciate more and 
more the necessity for understanding the words of the 
Act itself. 

So much for the principles, but I would like you to 
note that whenever an attempt has been made to attack 
these principles and such attempt has been successful, 
you will always find that the Inland Revenue have taken 
steps to restore the principle which has been undermined. 


ILLUSTRATIONS. 

Now, may [ illustrate what I mean by these principles 
by referring to the celebrated case of Whelan v. Henning, 
decided in the House of Lords in 1926. You will remember 
that Captain Henning was the owner of shares in a Ceylon 
company, and that for the year 1920 the company declared 
no dividend, and he received no income for the year 
1920-21. He was assessed under Case V on the average 
dividends of the preceding three years. It was argued 
on his behalf that before he could be taxed there must 
be a taxable income. You will observe that, although 
he received no income for the year of assessment, he still 
possessed the source of income in respect of which, under 
the law as it then stood, it was alleged that he was liable 
to be assessed. The measure of the assessment had to 
be the average income of the three preceding years. You 
will see that the assessment upon him was strictly in 
accordance with the principles which I have been en- 
deavouring to explain. 

It is a fact that nearly all the great legal authorities 
would have advised Captain Henning that he was liable, 
but it is a curious thing that the Commissioners, Mr. 
Justice Rowlatt, the Court of Appeal and the House of 
Lords were unanimous in deciding that he was not liable. 

We need not go at length into the reasons which induced 
them to arrive at that conclusion, because immediately 
after the decision in the House of Lords the Inland Revenue 
took steps in the Finance Act of 1926 to rectify the 
position. 

Sect. 22 of the Finance Act, 1926, is worth reading : 
“Where it is provided by the Income Tax Acts that 
income tax in respect of profits or gains or income from 
any source or in respect of the property in lands, tene- 
ments, hereditaments or heritages is to be computed 


by reference to the amount of the profits or gains or 
income of some period preceding the year of assessment, 
then, notwithstanding that no profits or gains or income 
arise from that source or that property for or within the 
year of assessment, income tax as so computed shall 
be charged for that year, and sect. 1 of the Income Tax 
Act, 1918, shall be construed and have effect accordingly, 
except that paragraph (1) of Rule 3 of the Miscellaneous 
Rules applicable to Schedule D shall not apply in any 
case where the person charged to tax has not within the 
year of assessment ceased to possess the source of the 
profits or gains or income or the property.” You see 
the complete re-establishment of the principle. 

Then let us take another example. Income tax under 
Schedule E is charged in respect of an office or employ- 
ment of profit. If the office or employment of profit 
ceases, the liability also ceases. Thus, if an employer 
dismisses or secures the resignation of an employee and 
pays him, say, six months’ salary in lieu of notice, this 
salary is not assessable. His employment has ceased 
on the date of his resignation or dismissal, the six months’ 
salary is not remuneration of an office or employment of 
profit and is, therefore, not assessable. 

Before leaving this part of the subject, we might 
perhaps just glance at an interesting point which arose 
in connection with Rule 4 (1) of the Rules Applicable 
to Cases I and II of Schedule D. “ Where any person 
has paid excess profits duty, the amount so paid shall 
be allowed as a deduction in computing the profits or 
gains of the year which included the end of the accounting 
period in respect of which the excess profits duty has 
been paid ; but where any person has received repayment 
of any amount previously paid by him by way of excess 
profits duty, the amount repaid shall be treated as profit 
for the year in which the repayment is received.” 

Now, visualise the position where a company has 
ceased to trade and has gone into liquidation and the 
repayment of excess profits duty is made to the liquidator. 
Here, according to the general principles, there is no trade 
which can be assessed—the trade has ceased. Can the 
liquidator be assessed ? 

Without going into all the details of the peculiar cireum- 
stances which arose, it is suflicient to say that the House 
of Lords decided that owing to the wording of this section 
the amount repaid had to be treated as profit for the 
year in which the repayment was received, and it was 
therefore assessable. It was to everybody concerned 
a matter of very great doubt, and if this Rule had not been 
worded in this peculiar way it is very probable that 
the Revenue would have failed. 

CHANGES BY RECENT LEGISLATION. 

Let us now proceed to consider some of the changes 
which have resulted from recent legislation. You will 
remember that in 1919 a Royal Commission was appointed 
“to inquire into the income tax (including super tax) 
of the United Kingdom in all its aspects, including the 
scope, rates, and incidence of the tax; allowances and 
reliefs ; administration, assessment, appeal and collec- 
tion; and prevention of evasion; and to report what 
alterations of law and practice are necessary or desirable 
and what effect they would have on rates of tax if it were 
necessary to maintain the total yield.” This was a 
Commission consisting of several men and one woman 
of great distinction, and in 1920 they produced a Report 
which is probably one of the finest contributions to all 
the literature which has been written on the subject of 
income tax since the Income Tax Act of 1842. 

I am not proposing to deal with all their recommenda- 
tions, but there are two on which I desire to touch at the 
moment and a third to which I shall refer later on. In 
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sect. VII of Part V of the Report they deal with the basis 
of assessment under Schedule D and they made the 
following definite recommendations :— 

** The chief benefits we see in taking the preceding year’s 
profits as the basis of liability under Schedule D are :— 

**(a) That it will make the amount of profits assessed 
correspond much more closely in point of time 
with the amount of profits actually being made ; 

‘*“(b) That it will be a very important step in the 
direction of uniformity and simplicity ; and 

“(c) That it seems to be almost universally 
desired. 

** We have therefore no hesitation in recommending that 
the change be made.” 

They followed that with recommendations intended to 
relieve any taxpayer from unnecessary hardship owing 
to the change. In my view they overlooked or they made 
no reference to the hardship imposed upon the individual 
sur-tax payer whose income is subject to violent fluctua- 
tions. There are businesses and even professions where 
the income fluctuates considerably. I know, for example, 
a case where 2 man had made £10,000 in one year and 
nothing for the next two years, and yet he has had to 
pay sur-tax on the £10,000. Now, if he could have 
spread this £10,000 over the three years, you will readily 
see that he would have saved a considerable sum in income 
tax and sur-tax. The answer may be that the circum- 
stances are exceptional, but they are none the less hard 
for the individual. 

Later on in the Report the Commission recommended 
that the existing provision (sect. 34 of the Finance Act, 
1918) by which repayment of tax is granted in case of 
losses by reference to the aggregate income of the year, 
should continue in force and that any balance of loss 
not so dealt with should be permitted to be carried 
forward (on the analogy of the Statute of Limitations) 
for the period of six years. They further recommended 
that the preceding year’s profits, if adopted as the measure 
of liability, should be the real and final measure except 
at the beginning and end of a business. 

They suggested that a new business should be assessed 
for the first year on the profits of that year, and for the 
second year on the first year’s profits subject to an 
adjustment to the actual profits of the second year at 
the option of the taxpayer. Where a business is dis- 
continued or ceases in any year, they suggested that it 
should pay on the actual profits of that year up to the 
date of cessation and that the Revenue should have the 
option of substituting the actual profits for the assessed 
profits in the penultimate year. 

O/ course, up to this time the liability under Schedule D 
had been calculated on the average profits of the three 
preceding years except in the case of a new business. 
It was well known to the Commission, as it had been for 
some years to the Inland Revenue, that when a business 
made abnormally high profits it frequently happened 
that the proprietors wound up and their business ter- 
minated. The effect of this was that they were able to 
make very considerable profits in the last year of the 
business and avoid paying income tax upon _ those 
profits. Now, these recommendations were adopted by 
the Revenue and were embodied in the Finance Act of 
1926, with which we shall deal presently. 

As regards Schedule E, that is the income arising from 
employments, salaries, public offices or employments of 
profit, they had already recommended that any employ- 
ments formerly assessed under Schedule D should be 
transferred to Schedule E, and they further recommended 
that the basis of assessment under Schedule E should 
be the remuneration of the employee for the year to which 


the assessment relates. Their recommendations for the 
transfer of all employments to Schedule E were adopted, 
but the basis of assessment, instead of being made the 
actual income for the year, was, for some reason which 
it is difficult to understand, made the preceding year, 
the same as Schedule D. This was carried into effect 
by the Finance Act of 1927, and, in my opinion, has not 
resulted in any real advantage to the Revenue and has 
frequently weighed somewhat hardly upon the taxpayer, 
especially as the provision came into force just as the 
salaried classes began to have their salaries cut. 

The new provisions as regards Schedule D are embodied 
in Part IV of the Finance Act, 1926, and there is a useful 
summary in Dowell’s Income Tax, Ninth Edition, on 
page 939, which I propose to read :-— 

“The sections following effect a great change in the 
basis of assessment and in certain provisions which were 
formerly necessary in certain circumstances as modifica- 
tions of the workings of an average based on a certain 
number of previous years. This part of the Act comes 
into operation, except where it is otherwise provided, in 
the year 1927-28, and the old law will still be operating not 
only for 1926-27, but also for additional assessments to be 
made for previous years and for questions outstanding still 
in relation to previous years. Summarising them shortly 
the changes effected are that the profits from tithes, &c., 
ecclesiastical dues, manors, fines, and other profits formerly 
chargeable under No. II of Schedule A are to be charged 
under Case IIL of Schedule D (sect. 28); that quarries, 
mines, railways, and other concerns formerly chargeable 
under No. UI of Schedule A are to be charged under 
Case I of Schedule D (sect. 28); that the three years 
average is abolished and assessments are to be based on 
the profits of the preceding year (sect. 29) with modifica- 
tions where a trade vocation, &c., has been newly set up 
or commenced (sect. 29, proviso), or has been discontinued 
(sect. 31), or other sources of profits are parted with or 
acquired (sect. 30), or where the immediate adoption of 
the new basis works hardship (sect. 29 (3)) ; that partner- 
ship changes and succession to a trade, &c., are dealt with 
in a new way (sect. 32); and that in respect of certain 
losses the relief, where it cannot be granted fully in the 
first year, can be carried forward (sect. 33).” 


Section 31 of 1926. 
These sections are all of great importance and would 
repay consideration for a considerable length of time, but 
I should like to direct your special attention to section 31 : 


(1) ** Where in any year of assessment a trade, profes- 
sion or vocation is permanently discontinued, then, not- 
withstanding anything in this part of this Act— 

‘**(a) the person charged or chargeable with tax in 
respect thereof shall be charged for that year on 
the amount of the profits or gains of the period 
beginning on the sixth day of April in that year 
and ending on the date of the discontinuance, 
subject to any deduction or set-off to which he 
may be entitled under the section of this part of 
this Act which provides for relief in respect of 
certain losses or under Rule 13 of the Rules 
applicable to Cases I and II of Schedule D, and, 
if he has been charged otherwise than in accord- 
ance with this provision, any tax overpaid shall 
be repaid, or an additional assessment may be 
made upon him, as the case may require ; 


** (b) if the profits or gains of the year ending on the 
fifth day of April in the year preceding the year of 
assessment in which the discontinuance occurs 
exceed the amount on which the person has been 
charged for that preceding year, or would have been 
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charged if no such deduction or set-off as aforesaid 
had been allowed, an additional assessment may 
be made upon him, so that he shall be charged for 
that preceding year on the amount of the profits 
or gains of the said year ending on the fifth day of 
April, subject to any deduction or set-off as 
aforesaid to which he may be entitled. 

(2) ** In the case of the death of a person who, if he had 
not died, would, under the provisions of this section, have 
become chargeable to income tax for any year, the tax 
which would have been so chargeable shall be assessed 
and charged upon his executors or administrators, and 
shall be a debt due from and payable out of his estate.” 

Sub-sect. (1), as you will see, gives the necessary powers 
to revise the assessment for the last year of a business and 
it also gives the Revenue power to revise the assessment 
for the last year but one, if they choose to do so. It does 
not give the taxpayer power to revise the last year but 
one. Sub-sect. (2), as you will see, gives the Revenue 
power to recover the tax from the representatives of a 
deceased person. There is no doubt that this section has 
strengthened the hands of the Revenue to a considerable 
degree. On the face of it it is perfectly fair, and it gives 
the Revenue powers they have already found useful. 
If there is any criticism to be made it is that like most of 
the modern legislation there is no provision against a hard 
case, no provision for elasticity. No discretion is given 
to the Revenue except as regards the last year but one, 
and I can quite imagine that where it is clear they must 
exercise their discretion in a particular manner it must 
sometimes be embarrassing for them. 


Section 32 of 1926. 

Sect. 32 again is a curious section. I do not intend to 
read it. It relates to partnerships and provides that if a 
change occurs in the constitution of a partnership the 
surviving partners continue to be assessed on the pre- 
ceding year’s basis. But if all the partners, including 
those in partnership before the change, or the legal 
representatives of any who died, agree and apply within 
three months of the change they can have their business 
treated as a business which ceased at the date of the 
change and commenced again as a new business. But 
this election had to be made within three months, ex- 
tended afterwards by the Finance Act, 1930, sect. 16, to 
twelve months. Obviously the three months period was 
too short, and in practice I am disposed to think that the 
twelve months period is not longenough. Incidentally, 
the twelve months period applies only to changes occur- 
ring after April 5th, 1930. 

This section provides a very serious pitfall for the 
accountant engaged in a practice which includes the over- 
sight of his client’s income tax. I believe there have been 
cases in which considerable difficulties have arisen owing to 
the advisers of the firm having failed to point out the effect 
of this provision and having by this failure caused their 
clients to pay considerably more than they should have 
done. It is, of course, exceedingly difficult unless the 
accountant is in continuous touch with his client all 
through the year to know when such a claim should be 
made. 

It is quite clear from what I have already said that some 
of these modern provisions throw a very heavy and serious 
burden upon those of us who are engaged continually in 
advising clients, and it behoves us to keep very much alive 
and watchful lest we overlook something which is to 
their advantage. 

Section 33 of 1926. 

Now let us consider for a few minutes section 33. 

‘**(1) Where a person has in any trade, profession or 
vocation carried on by him, either solely or in partnership, 


sustained a loss (to be computed in like manner as profits 
or gains under the Rules applicable to Cases I and II of 
Schedule D) in respect of which relief has not been wholly 
given under sect. 34 of the Income Tax Act, 1918 (which 
relates to relief in respect of certain losses), or under 
Rule 13 of the Rules applicable to Cases I and II of 
Schedule D (which provides for the setting off of losses 
against profits or gains in a distinct trade), or under any 
other provision of the Income Tax Acts, he may claim that 
any portion of the loss for which relief has not been so 
given shall be carried forward and, as far as may be, 
deducted from or set-off against the amount of profits or 
gains on which he is assessed under Schedule D in respect 
of that trade, profession or vocation for the six following 
years of assessment.” 

This section was intended to carry out the recommenda- 
tions of the Royal Commission to carry forward losses for 
six years, but the important words in this section are : 
“, . . deducted from or set-off against the amount of 
profits or gains on which he is assessed under Schedule D 
in respect of that trade, profession or vocation for the six 
following years of assessment.’”’ You will observe that 
the expression is: “*. . . on which he is assessed under 
Schedule D for the six following years of assessment.” 

In practice it frequently means that relief can only be 
obtained for five years and not for six. For example, 
take down these figures :— 


1926-27 
1927-28 
1928-29 
1929-30 
1930-31 
1931-32 
1932-33 
1933-34 


YEARS OF 
ASSESSMENT. 
1927-28 
1928-29 
1929-30 
1930-31 
1931-32 


Loss £2,000 
Loss £3,000 
Loss £500 
Loss £1,000 
Profit £1,000 
Profit £1,000 
Loss £1,000 
Profit £5,000 


ASSESSMENT BASED ON : 

Loss £2,000 Assessment Nil. 

Loss £3,000 Assessment Nil. 

Loss £500 Assessment Nil. 

Loss £1,000 Assessment Nil. 

Profit £1,000 Less set-off against 
this £1,000 part 
loss of 1926-27. 

1932-33 -. Profit £1,000 Do. 
* 1933-34 -- Loss £1,000 Assessment Nil. 


The loss which was made in 1926-27 has been recovered 
by being set-off against the assessment for 1931-32 and 
1932-33. 

Now consider the loss for 1927-28. The sixth following 
year is 1933-34 when there is a profit of £5,000. Can the 
loss of £3,000 be set-off against this? The answer is 
‘** No,” because the assessment for 1933-34 is nil and the 
loss has to be set-off against an assessment for the six 
following years. No relief can, therefore, be obtained in 
respect of the loss of £3,000. It follows, that it is clear 
that in certain circumstances the loss is only carried 
forward for five years. 

While we are dealing with sect. 33 we might also touch 
upon sub-sect. 2 of that section. This reads as follows :— 

‘“* In the application of this section to a loss sustained 
by a partner in a partnership, the expression ‘ the amount of 
profits or gains on which he is ‘ assessed’ shall, in respect 
of any year, be taken to mean such portion of the amount 
on which the partnership is assessed under Schedule D 
in respect of the trade, profession or vocation as he would be 
required under the Income Tax Acts to include in a return 
of his total income for that year.”” This reminds me ofa 
curious decision under the old sect. 34 of the Income 
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Tax Act, 1918. You will remember that a case cannot 
be stated for the Opinion of the High Court on an applica- 
tion under this section. The General or Special Com- 
missioners are the final arbiters. 

The section provides relief for any person who sustains 
a loss in any trade, profession, employment or vocation 
carried on by him either solely or in partnership. The 
person is entitled to be repaid the tax upon income equal to 
the amount of the loss. Now it must be within the 
knowledge of many of you that cases do arise where, 
owing to the peculiar manner in which profits and losses 
are shared by different partners in the same firm, one 
partner may sustain a loss which is greater than the total 
loss of the firm for a particular year. By that I mean that 
one partner may have debited to his account not only his 
share of the loss, but also interest on capital overdrawn, 
and that the result is to make his personal loss greater 
than the total loss incurred by the firm during the year. 
Or he may leave the firm at the end of a period in which a 
loss is incurred and the surviving partner or partners 
carry on and make a profit during the remainder of the 
year. 

Now, a little time ago the Inland Revenue conceived 
the idea that in a case of this kind the loss must be re- 
stricted to the total loss made by the firm during the 
period. They were proved to be wrong because sect. 34 
of the Income Tax Act, 1918, as it reads, applies to any 
person who sustains a loss in any trade, profession, em- 
ployment or vocation carried on by him either solely or 
in partnership. It does not say anything about the firm’s 
loss as a whole, but it specifically refers to the person who 
is carrying on the business in partnership. This is another 
example to illustrate the importance of reading through 
carefully the words in the Act of Parliament. It is an 
illustration of the difficulties of administering the compli- 
cated provisions of the various Finance Acts, but on the 
whole and in the long run I think it will be found that a 
careful reading of the section involved will usually supply 
the solution to a particular difficulty. 


Section 34 of 1926. 

It will be evident that where a change has been made 
from the three years average to an assessment based 
upon one year’s profits serious difficulties might occur if 
changes were made in the date of making up accounts. 
The taxpayer might change his date in order to avoid 
paying income tax on an unusually large profit. There- 
fore, sect. 34.of the Finance Act, 1926, became necessary, 
and it gave power to the Board of Inland Revenue to 
decide what period of twelve months was to be deemed 
“~ be the year the profits of which are to be taken to be the 
profits of the year preceding the year of assessment. 

This is, of course, another example of discretion being 
placed in the hands of a Government Department, but it 
was necessary that this should be done in order that 
uniformity and justice might be secured. So far as my 
observation goes, this section has been administered by 
the Inland Revenue with conspicuous fairness and breadth 
of mind, andits administration has given almost universal 
satisfaction. 

I have only had one case where a distinct hardship 
would have been incurred by the decision of the Board of 
Inland Revenue. It is quite possible that the facts were 
not stated as clearly as they should have been, or it may 
be that the official concerned could not appreciate the 
full force of those facts ; that is impossible to say, but the 
end of it was that the firm found it necessary to go back 
to their usual date and make out fresh accounts to that 
date. Fortunately they were able to do this, and the 
result of doing so was that they saved themselves a con- 
siderable sum of money and justice was done. 


I do not think there is anything more that I can say 
about the Finance Act of 1926, except that in many 
respects it was almost a revolution. 


Finance Act, 1927. 

The Finance Act of 1927 was also a very important Act, 
but I do not propose to say anything at great length about 
it. Mainly, as regards Schedule D, it puts the finishing 
touch to the provisions of the Finance Act, 1926. 

Sect. 29 is interesting because it affords relief in respect 
of losses where a business is transferred from an individual 
or a partnership to a company, where the business is sold 
for shares in the company. Although, of course, the 
company is a distinct legal entity, so long as the former 
owners retain a proprietary interest, they are morally 
entitled to relief in respect of past losses. 

This the section provides, but the losses are not to be set- 
off against the profits of the business, but against dividends 
or remuneration received by the parties concerned. 

It will be observed that it does not provide for carrying 
forward of losses where the business of one company is 
transferred to another company. Hence it is sometimes 
desirable instead of an amalgamation for one company to 
buy the shares of another. 

Part III of the Act introduces sur-tax in place of super 
tax and enables the taxpayer to make one return of his 
income instead of making two. Incidentally, it really 
extends the super tax for one year and makes a man 
liable for one year’s super tax more than he would have 
been liable for in the ordinary course of events under the 
old law. This is an interesting point, but I am afraid 
time will not permit me to deal with it. Moreover, it is a 
sur-tax difficulty, and these remarks of mine are intended 
to be confined to income tax. 

The rest of Part III deals with the change in Schedule E. 
from the actual year to the preceding year’s basis. 


Finance Act, 1928—WSection 19. 

The Finance Act of 1928 contains an interesting pro- 
vision which can easily be overlooked. You will remember 
that under Rule 21 the tax payable on an annual payment, 
such as interest, has to be deducted from the interest and 
paid over by the person deducting it. If it is paid out of 
taxed profits, no further assessment is necessary. The old 
practice of the Inland Revenue had been to treat interest 
of that kind as paid out of profits, so long as there had been 
profits in preceding years which had been accumulated 
out of which it could be paid. In such a case they did not 
insist on recovering tax. All this was altered by the 
decision in the Metropolitan Water Board case in 1927, 
where it was made clear that there must be income of the 
year out of which the interest could be paid. If there 
was no such income, then the tax on the income could be 
recovered by separate assessment. This created an 
anomaly, and in order to correct it it was necessary to. 
pass sect. 19, which enables the concern, in subsequent 
years, to treat an assessment of that kind as though it 
were a loss sustained in a trade, profession or vocation, and 
to allow the relief during the six years following the year 
of assessment. 

Finance Act, 1930—Section 15. 

The next important section, which also follows on the 
provisions of the Finance Act,1926, is sect.15 of the Finance 
Act, 1930. This relates to new businesses and provides for 
the adjustment of the second year of assessment and the 
third year of assessment by substituting the actual profits 
for the two years in question for those of the preceding 
years. It must be applied to both years and not only 
to one. And it, therefore, had the effect of removing a 
possible source of hardship. There may, however, be 
cases where the first three years or parts of the three years 
may be prosperous and the fourth is not prosperous. 


APRIL, 1934] 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


259 


You can visualise that there might be a case where the 
third year’s profit might be £10,000 and the fourth year’s 
profit might be nil. In this case the taxpayer would have 
to pay tax for his fourth year on £10,000, when he made 
nothing. There is no remedy for a case of this kind, but 
if it happens to be a company, the company, if it were 
found to be an advantage, could wind up at the end of the 
fourth year and start again. I have seen a case where it 
was advisable for this to be done in order to save a very 
considerable sum. It is only necessary to add that there 
must be hardship in connection with the administration 
of income tax no matter how the regulations are framed. 

We continually read appeals on behalf of various writers 
for greater simplicity in Income Tax Acts. I heard, with 
some amusement, a little time ago an official of the Inland 
Revenue make a statement to the effect that they had 
simplified the tax to such an extent that he did not see 
how there could be room for serious differences of opinion. 
I told him that I was very pleased to hear this, but having 
spent some little time trying to understand the last few 
Finance Acts, I was afraid that I did not know what 
“simplicity "’ meant. I rather think you will be disposed 
to agree with me that there is nothing simple about 
income tax. Fortunately, as you know, there is a com- 
mittee sitting at the present time which is really making 
an attempt to simplify the Acts. The Income Tax Act 
of 1918 was not intended to be a simplification of the Act, 
but it was intended to be a codification of the miscellaneous 
Acts which had accumulated since 1842 onwards and put 
them into some consecutive order where their various 
provisions could be properly appreciated. It was a great 
piece of work and has certainly assisted the labour of many 
of us to a very considerable extent, but there is still room 
for simplification. 

Casual Prorits. 

I now propose to say a few words about another matter 
which was mentioned by the Royal Commission—the 
treatment of casual profits. The Royal Commission in 
their Report said that it is not every profit that is now 
chargeable to income tax. They lay so much stress on 
the word “‘ annual ” and suggest that although “* annual ” 
sometimes means no more than “ calculated by reference 
to a year”’ that in fact this use of the term annual profits 
in the charging words of Schedule D has had in general the 
effect of excluding from income tax all profits that are not 
annual profits in the sense of being likely to recur annu- 
ally. They go on to say that casual, non-recurring or 
occasional, profits arising from transactions that did not 
form part of the ordinary business of the person who 
makes them are accordingly held not to be within the scope 
of the income tax and consequently escape taxation. 

They go on to deplore this state of affairs, and although 
they are very careful not to explain in detail the type of 
transaction which they have in mind they express the 
opinion that : “‘ Any profit made on a transaction recog- 
nisable as a business transaction, that is a transaction in 
which the subject matter was acquired with a view to 
profit seeking, should be brought within the scope of the 
income tax and should not be treated as an accretion of 
capital simply because the transaction lies outside the 
range of the taxpayer’s ordinary business or because the 
opportunities of making such profits are not likely, in the 
nature of things, to occur regularly or at short intervals. 
Any such chargeability should of course extend to the 
profits of joint ventures. We further consider that profit 
arising by way of remuneration or consideration for 
services rendered or to be rendered should be made liable 
in all cases, and employers and other persons should be 
required to make a return of any such payments.” 

As I said before they did not decide exactly what should 
be held liable, but they suggested that the Board of 


Referees should undertake certain additional duties and 
should be entrusted with the power of determining 
whether particular classes of transactions should be 
excluded from the scope of the tax as so enlarged. 

They follow this by a suggestion that : ‘“‘ Losses from 
speculation in investments should not be set-off against 
ordinary trading profits, salaries or dividends, but only 
against subsequent profits from such speculation.” 

If we go back to what the practice was at this time, we 
shall find that, if a man had an isolated transaction, it was 
usually considered that he was not assessable for any 
profit made in respect of it unless it could be brought in 
as part of his ordinary business. The Inland Revenue 
certainly had ideas, and frequently tried to bring such 
profits under Case VI of Schedule D, the case which 
includes annual profits or gains not falling under any of 
the foregoing cases and not chargeable by virtue of any 
other Schedule. The stumbling block was, of course, the 
expression ‘annual profits,” and I have known cases 
where a man has made a profit in a series of transactions 
over a short period and the Commissioners held that 
because they were not connected with his ordinary busi- 
ness he was not liable in respect of the profits. 

Now, so far as I know, no real effort has been made to 
alter the legal position from what it was in 1920, but in 
process of time the Courts have extended the idea of what 
is taxable, and I propose to run through with you one or 
two of the decisions which have led to this somewhat 
curious result. 

The first is the well known case of Ryall v. Hoare (1923). 
This was a case in which an assessment was made under 
Case VI on commission received by directors of a eompany 
for guaranteeing the company’s overdraft. The directors 
received a commission of 2 per cent. on the whole 
amount guaranteed. The original guarantee was for one 
year only, but similar circumstances arising in the follow- 
ing year the directors renewed their guarantee for a still 
greater amount for a further year and were granted com- 
mission thereon at the same rate as before. The respon- 
dents contended that the commissions arose from casual, 
unsought and exceptional transactions and were not charge- 
able to income tax. It was held that the commissions 
were annual profits or gains within the meaning of Case VI 
of Schedule D and had been properly assessed to income 
tax thereon. In giving his decision, Mr. Justice Rowlatt 
threw a new light on the meaning of “‘ annual” (8 T.C., 
525). This judgment was so important that I hope you 
will allow me to read it in full. It is as follows :— 

“In this case the question is whether two gentlemen, 
who were directors of a company, and who received a 
commission for guaranteeing the company’s overdraft 


_with a bank, are liable to be assessed to income tax under 


Case VI of Schedule D in respect of those commissions. 
The Special Commissioners have discharged the assess- 
ment, and I have to determine whether that is right or 
wrong. The facts can be very shortly stated. This com- 
pany was for a moment, but for a moment only, because 
the position has been quite clarified, in want of money, and 
they asked these directors, after some other arrangement 
had been suggested, to guarantee an overdraft, and the 
directors, like most prudent people in that position, were 
unwilling to do so, but ultimately they consented. It 
was not in the line of business of either of them to give a 
guarantee, and one of them, at any rate, who is a solicitor, 
had never done it before, and probably will never do it 
again ; they did it unwillingly, and although the circum- 
stance that it is a company, and therefore a matter of 
business, and the circumstance that the gentlemen con- 
cerned are men of affairs, lend a sort of colour of business 
to the transaction, it seems to me that on the view of the 
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course, I am bound, I must treat this case as just on the 
same footing as if a person, not connected with business 
at all, received a commission from another person, also not 
connected with business, for doing him the favour of 
guaranteeing his account at a bank. Now, under those 
circumstances, is this commission an ‘ annual profit or 
gain’ within the meaning of the Case? One may rule 
out two classes of emoluments from this description. In 
the first place, it is quite clear that anything in the nature 
of a capital accretion is outside the words ‘ profits or 
gains,’ as used in these Acts ; that, of course, follows from 
the scope of the Act, and it is sanctified by the usage now 
of a century. That rules out, of course, the well known 
case of a casual profit made upon an isolated buying and 
selling of some article ; that is a capital accretion, and 
unless it is merged with other similar transactions in the 
carrying on of a trade, and the trade is taxed, no tax is 
exigible in respect of a transaction of that kind. ‘ Profits 
or gains’ mean something which is in the nature of in- 
terest or fruit, as opposed to principal or tree. The other 
class of case that one can rule out is that of gifts. A 
person may have an emolument by reason of a gift inter 
vivos or testamentary, or he may acquire an emolument 
by finding an article of value or money, or he may acquire 
it by winning a bet. It seems to me that all that class 
of cases must be ruled out, because they are not profits or 
gains at all. Without pretending to give an exhaustive 
definition, I think one may take it as clear that where an 
emolument is received, or rather, where an emolument 
accrues, by virtue of some service rendered by way of 
action or permission, or both, at any rate that is included 
within the words ‘ profits or gains.’ But the question is 
whether in this case it is an ‘annual profit or gain.’ 
Now, what is the meaning of the word ‘annual?’ It 
may mean, and perhaps its most obvious meaning is 
* annually recurring’ like the seasons ; or if not recurring 
in perpetuity like the seasons as a matter of nature, 
‘annually recurring’ in the ordinary way for a con- 
siderable space of time; or it may conceivably mean 
‘lasting only fora year,’ as you speak of an annual plant ; 
but I do not think that is really a very true meaning of 
the word ‘annual,’ because I think when you speak of 
an annual plant what is in your mind is the necessity of 
annual sowing ; the plant is not annual—it is the sowing 
that is annual. At any rate, that is a possible meaning of 
the word ‘annual.’ Thirdly, it might mean ‘ calcu- 
lated with reference to a year’; that is, like interest of 
so much perannum. If there is anything in the suggestion 
that ‘annual’ means or includes ‘lasting for a year,’ 
I must point out that this guarantee did last for a year, and 
it was renewed for another year ; but there is nothing in 
that, because it was renewed de novo and did not run on ; 
it was a transaction for a year twice repeated. Those are 
three possible meanings of the word ‘annual,’ but I do 
not think any of them is applicable in this particular case 
dealing with income tax. One is not left entirely without 
guidance, at any rate as a matter of practice. Take the 
case of letting a furnished house. It is inveterate now 
that the letting of a furnished house for a few weeks in 
one year will attract income tax, under this Case, upon the 
profit made by the letting. That is the inveterate prac- 
tice, and although it has never been ruled upon in prin- 
ciple by the Courts, it has been tacitly assumed by the 
Courts in Scotland, and it seems to me out of question that 
a Court of First Instance, at any rate, could possibly say 
that that is wrong. Now, that is not recurring yearly, and 
it does not last for a year, and it is not calculated with 
reference to a year, because it is calculated with reference 
to the amenities of a few particular weeks. Again, take 
tthe case of a person who is appointed to perform some 


facts taken by the Special Commissioners, by which, of 


services, which might possibly be by way of an office, a 
person appointed not carrying on any trade or any busi- 
ness, but who happens to be appointed—as a retired Judge 
was appointed some years ago to hold a very important 
arbitration in connection with the London water— 
appointed with a lump sum remuneration to do a particu- 
lar piece of work ; or, to take a humbler instance which is 
more familiar perhaps to us here, the case of a Judge’s 
marshal, who gets a little appointment for a week or two, 
in the experience of everybody (many, certainly, who hear 
me now), he suffers a deduction of income tax when his 
modest emolument is paid to him. It may be that he 
would be the holder of an office, but both these cases are 
cases of offices and they do not help the matter, because 
the tax on an office is laid on the annual amount of the 
profits. Now, recognising that position, it seems to me 
that ‘annual’ here can only mean, ‘in any year,’ and 
that the ‘annual profits or gains’ means ‘profits or 
gains in any year as the succession of the years comes 
round.’ That being the position in which I think I am, 
this litigation seems to me to raise the whole question of 
casual profits. I have already referred to the furnished 
house illustration. During the course of the argument, I 
am afraid I troubled Counsel by putting a great number of 
other instances, some of which were perhaps trivial, and 
some may have been far-fetched ; one does not advance 
the argument, of course, by putting instances, but for 
myself I like to try and visualise the scope, in practice and 
the region of fact, of any proposition to which one is about 
to assent ; but, of course, there is an instance which is 
particularly familiar at the present moment, perhaps, 
which I do not think we did speak of during the argument, 
and that is the case of casual authorship. Now, a man 
may carry on no business and no profession ; he may not 
be a journalist, he may not be an author, but he may be 
called upon to write an article for a paper for reward. He 
may find that there would be a demand for a single book 
from his pen as a traveller, a soldier, a sailor, or a statesman, 
or what not. Now, it seems to me that all cases of that 
kind, like this case of these gentlemen who gave this 
guarantee, are instances of casual profits which cannot in 
any way be distinguished from the profit which is obtained 
by a man who lets his house furnished. Under these 
circumstances, I think that these appeals must be allowed, 
and judgment entered for the Crown with costs.” 


Leaving out for a moment the question whether a man 
was liable if he let his house once in his life, it will be 
realised that the underlying idea in Mr. Justice Rowlatt’s 
judgment is that liability is something which grows over a 
period of time, as opposed to the principal or tree which 
remain the same. It is not a case of something which 
happens in one second and the profit arises from that, but 
it is a profit which accrues as a result of something which 
has taken some time to operate. Although the Judge 
based his decision on the case of a furnished house, I do 
not think he was justified in saying that a casual letting 
of a house furnished for the first time with no intention 
of letting again, would have been considered by the 
Inland Revenue as attracting liability. However that 
may be, this judgment has coloured all succeeding judg- 
ments in casual profits cases, and it is difficult to find any 
casual profit which might not be regarded as assessable. 

We cannot this evening go fully into all the cases which 
have arisen since, but we must consider some of them in 
order to arrive at a proper understanding of the present 
position. Let us glance at the case of Lyons v. Cowcher, 
heard in 1926. The head note of the case reads as fol- 
lows (10 T.C., 438) : 


Income Tax, Schedule D, Case VI—‘* Annual profits or 
gains ’’—Casual profit—Underwriting commission. 
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In October, 1919, the appellant, who was a company 
director, received commission from a syndicate for under- 
writing certain shares in a new company which it was 
engaged in floating, and he was assessed to income tax 
under Schedule D for the year 1919-20 in respect of the 
commission. He was not concerned in any other under- 
writing transaction in the years 1919, 1920 and 1921. 

Held, that the commission was an annual profit or gain 
within the meaning of Case VI of Schedule D, and that the 
appellant had been properly assessed to income tax in 
respect of such commission. Ryall v.Hoare (8 T.C., 521) 
followed. 


Now from the statement of facts it appears that 
the appellant was a managing director of a manu- 
facturing company and a director of two other industrial 
companies. Therefore he was not concerned in any financial 
business. He underwrote shares and did not have to 
take any of them up, and received an underwriting com- 
mission of 1s. per share and an overriding commission of 
6d. per share. He had only done this once in three years. 
Now, here was a case of an isolated transaction, casual and 
non-recurring. The Special Commissioners decided that 
the commission was an annual profit or gain chargeable 
under Case VI of Schedule D and confirmed the assess- 
ment. The Judge followed his own decision in Ryall v. 
Hoare and the case went no further. 

So the law rests at the present time until somebody has 
the enterprise to test it. I personally would hazard the 
opinion that if instead of taking the commission a man 
underwrote shares and took them up firm, he would not 
be liable unless such a transaction formed part of his 
ordinary business. 

We must now proceed a little further and consider the 
case of Cooper v. Stubbs (10 T.C., 29), of which the following 
is the headnote :-— 

“* Independently of those dealings in future delivery 
contracts which ordinarily form part of the business of 
cotton brokers in connection with the buying and selling 
of actual cotton, two partners in a firm of cotton brokers 
undertook on their own account, over a period of years, a 
series of speculations, by way of buying and selling cotton 
futures, not with a view to receiving or delivering cotton, 
but with a view to gaining a profit on the balance. 


“The Special Commissioners held, on appeal, that the 
individual partners did not deal in future delivery con- 
tracts so habitually and systematically as to constitute 
such dealings the carrying on of a trade, and that the 
profits arising therefrom were accordingly not assessable 
to income tax under Case I of Schedule D. They further 
held that the dealings were gambling transactions and 
that the profits thereon were not annual profits assessable 
under Case VI of Schedule D. 


‘“* Held (by the Master of the Rolls) that the transactions 
of each partner in cotton futures constituted the carrying 
on of a trade, and that the profits arising therefrom were 
accordingly assessable to income tax under Case I of 
Schedule D. 

“Held (by Warrington and Atkin, L.JJ.), that the 
finding of the Commissioners that the transactions in 
question did not constitute the carrying on of a trade, was 
entirely one of fact, with which the Court could not 
interfere, but that the profits arising from the transac- 
tions were annual profits or gains assessable to income tox 
under Case VI of Schedule D.” 

The case itself states in great detail the practices pre- 
valent on the Liverpool Cotton Exchange with regard to 
dealing in cotton futures. It was evident that the 
respondent was a member of a firm of cotton brokers 
whose business involved continual dealing in futures by 


way of protection against violent and rapid fluctuations 
in price, by covering or hedging or by means of what is 
known as a straddle. But, outside all these transactions 
which had been dealt with in the accounts of the firm, the 
respondent had had a number of private transactions out 
of which he had made profits. They were considerable in 
number, being respectively 38, 51 and 61 in the years 
under review. A cotton futures contract is, in -_, 4 
contract involving delivery of cotton. 

The Special Commissioners held that the respondent did 
not deal in futures habitually so as to carry on a trade, 
but Mr. Justice Rowlatt in the High Court came to the 
conclusion that on the facts there was a trade and the 
profits were assessable under Case I. 

When the case went to the Court of Appeal the Master 
of the Rolls agreed with Mr. Justice Rowlatt that there 
was a trade and therefore the profits were assessable under 
Case I, but he did not rule out the possibility of there being 
liability under Case VI. But the other two Judges took 
the view that the finding of the Commissioners that there 
was not a trade was a finding of fact with which they could 
not interfere and they had no hesitation in finding that 
there was liability under Case VI. 

In the latter part of his judgment Lord Atkin said :— 

‘For my part I can see no reason to doubt that they 
are profits or gains. I do not think that that can be 
disputed. They arise from having made a real contract 
which gives you rights, and then, taking advantage of 
that contract, selling the commodity, or the right which 
you have acquired by contract to have delivery of that 
commodity, either to the person who has made the 
contract or to somebody else ; it does not matter; you 
make a gain. There is no doubt that speculations in 
commodities of this kind are just like speculations in shares. 
They may under some circumstances be such that you 
could not reasonably call the profit made an annual profit 
or gain. It may very well be that transactions may be so 
carried out as to be nothing but in the nature of temporary 
investments repeated several times over, and something 
in the nature of capital accretions which could not be 
brought within the title or meaning of * annual profit or 
gain,’ which to my mind must mean something which is 
of the nature of revenue or income, although I also think 
it is plain that it need not be repeated every year so as to 
be a continuous source of income. It may come in only 
as income or revenue in the one year, but still it has to be in 
the nature of an annual profit or gain. In this case you 
have to look at the facts, and when you look at the facts 
you find that this gentleman has been making these profits 
or gains, not by investing his capital, because he never 
invested any money in the matter, but by making execu- 
tory contracts which he closed by other executory con- 
tracts. He invested no money as such in the matter at 
all. But we have figures in the schedule to the case which 
show that this gentleman has been entering into these 
transactions every year from 1915 to 1922; that is, for 
eight years running he has been in receipt of money from 
these transactions ; I was going to say in receipt of revenue, 
but that perhaps begs the question, but it appears to me 
to be really expressive of the true facts. He has had an 
annual revenue from these transactions throughout the 
whole of this period. Under these circumstances, it 
appears to me, there can be but one conclusion from the 
facts. I think the Commissioners meant to find it apart 
from the question of gambling, but whether they did or 
not, it seems to me the true view is that here there were 
annual profits or gains, and that these ought to be brought 
into charge. Therefore I think that the assessment is 
properly made. Like my brother Warrington, I wish to 
reserve the question of what the position would be if these 
transactions had turned out to be bets, but if the bets had 
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been proved to be as continuous as these particular bets 
were, I express no opinion about it. I suppose the 
matter may some day arise in the Courts. For these 
reasons I think the appeal should be dismissed with 
costs.” 

It is significant that he said speculations in commodities 
of this kind are just like speculations in shares. But I 
do not think there is any likelihood of the authorities ever 
seeking to make a private individual pay tax on the 
profits of Stock Exchange speculations. It is true that 
the Royal Commissioners in 1920 contemplated this as a 
possibility and expressed the view that “losses from 
speculations in investments should not be set off against 
ordinary profits, salary, or dividends, but only against 
subsequent profits from such speculation.’’ But how is 
anyone to determine what is profit from a speculation and 
what is purely capital appreciation? It appears to me 
to be impracticable. We have digressed slightly from the 
consideration of the Stubbs case,and I would remind you 
that these dealings in cotton futures could be said to be 
similar to what was part of the firm’s ordinary business. 

We must now consider the last case with which I am 
going to trouble you. It is the case of Townsend v. Grundy, 
which came before Mr. Justice Finlay in July of last year. 
Here the taxpayer deliberately set out to gamble in cotton 
futures. This had no connection at all with his regular 
business, which was that of manufacturing agricultural 
implements. 

The General Commissioners found that the transactions 
were no part of the respondent’s trade and not a trade in 
themselves, and were not liable to tax under Case I or 
Case VI. 

In spite of the finding of the Commissioners that these 
were really gambling transactions, the Judge had no 
difficulty in finding that there was no distinction between 
their case and Cooper v. Stubbs, and that the liability was 
under Case VI. 

It is a curious thing that practically everything which 
the Royal Commission recommended has now been 
accomplished by the progress of a series of legal decisions. 
The net has been drawn closer little by little, until it is 
almost impossible for the unfortunate taxpayer to make 
a casual profit without having to pay tax upon it. This 
does not, of course, mean that a private individual has to 
pay tax on profit made by selling his house or realising an 
investment, but the cases of a builder or an investment 
company would require special consideration. 

ADVICE TO JUNIORS. 

Now, in conclusion, may I say a few words to the junior 
members? It may be that you will in the course of your 
practice have to advise your clients on many difficult 
problems. To do this you will require to have an efficient 
working knowledge of the tax. The more you delve into 
it, the deeper you probe its mysteries, the more fascinating 
you will find the study of it becomes. Bear in mind what 
I have said about studying the words of the Act of Parlia- 
ment. Take pains to set out in a full and orderly manner 
the facts of the case. It is, I regret to say, necessary to 
remind you that they must be the true facts, and not 
what you would like the facts to be. And when you are 
considering the effect of a legal decision, do not be content 
to read a summary of it, or to take anyone else’s opinion 
of its effect. You will frequently be surprised to find 
what the case really did decide if you take the trouble to 
read it. 

If I have said anything to-night to stimulate in the 
minds of any of you sufficient interest in this absorbing 
subject to induce you to study it more fully, I shall fel 
well repaid for the slight amount of trouble I have had to 
take to prepare these few and somewhat disconnected notes. 


Incorporated Accountants’ Society of 
Manchester and District. 


ANNUAL DINNER. 

The Incorporated Accountants’ Society of Manchester 
and District held their annual dinner at the Midland 
Hotel, Manchester, on March 2nd. Mr. JosepH TURNER, 
President of the Society, was in the chair, and among 
the guests were: The Lord Mayor of Manchester (Alder- 
man Joseph Binns) and the Lady Mayoress, Mr. E. Cassle- 
ton Elliott (President of the Parent Society) and Mrs. 
E. Cassleton Elliott, the Deputy Mayor of Salford 
(Councillor J. F. Emery), Mr. P. M. Oliver (barrister-at-law), 
Mr. R. Bond (President, Manchester Chamber of Com- 
merce), Mr. A. A. Garrett, M.B.E. (Secretary of the 
Society of Incorporated Accountants), Mr. F. N. Walker 
(Manager, Midland Bank, Manchester), Mr. Richard 
Dobson (General Manager, Williams Deacon’s Bank, 
Manchester), Mr. K. T. S. Dockray (President, Manchester 
Law Society), Mr. Douglas G. Miller (High Master, Man- 
chester Grammar School), Mr. James Blakey (President, 
Manchester Society of Chartered Accountants), Mr. E. J. 
Bowerbank (Manager, Lloyds Bank, Manchester), Mr. R 
Bruce Johnston (Agent, Bank of England, Manchester). 
Mr. H. L. Marsden (Principal, Municipal High School of 
Commerce), Mr. C. C. Wright (Chairman, Manchester 
Branch of the Chartered Institute of Secretaries), Mr. 
R. L. Fell (President, Insurance Institute, Manchester), 
Mr. J. M. Gibson (Manager, Westminster Bank, Man- 
chester), Mr. W. E. Mylam (Principal Inspector of Taxes), 
Mr. Percy Woodhouse (District General Manager, Martins 
Bank, Manchester), Mr. J. W. Halliday (Manager, National 
Provincial Bank, Manchester), and Mr. C. W. Lambert. 


The CHAIRMAN, proposing the toast of ‘“‘ The Cities 
and Trade of Manchester and Salford,” referred to the 
heavy burden which the two cities had to bear in respect 
of the relief of the unemployed. It was not good, he 
thought, that the whole weight of relieving the able- 
bodied unemployed should fall upon industrial centres. 
He was afraid that the cotton industry had only itself 
to thank for some of the difficulties it now had to face, 
but they must all hope that success would follow the 
efforts of the delegation which was now conferring with 
the representatives of Japan. 


The Lorp Mayor OF MANCHESTER, responding, agreed 
that there ought to be some change in a system which so 
unfairly placed the burden of dealing with unemploy- 
ment relief upon cities which were suffering so keenly. 
The only solution of the problem was to make the whole 
country bear the burden fairly. 


The Deputy Mayor or SALrorp agreed that the 
burden should be borne nationally and not locally. 


Mr. P. M. OLIvER proposed the toast of ‘“* The Society 
of Incorporated Accountants and Auditors.” It was a 
pleasure to do so, he said, though the pleasure was not 
altogether divorced from embarrassment. He had ventured 
to write in a book that banking, insurance, finance, stock- 
broking and accountancy were secondary activities to 
primary production, and of these occupations he had referred 
to stockbroking and accountancy as the most anemic of 
the arts of man. That was what he had said, and now 
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he was sitting next to the President of the Manchester 
and District Society of Incorporated Accountants. What 
was he to do in such circumstances ? Was he to dress 
himself in sackcloth and ashes and say he was wrong 
—that they were not anemic? Was he to say that of all 
the blood-stirring, adventurous pursuits of man there 
was nothing so blood-stirring as accountancy? They 
must forgive him if he were not altogether penitent. 
They must forgive him if he aggravated his offence and 
repeated something else that he had said—that it would 
be well for their economic souls if bankers and accountants 
and others practised for a season some craft like Tubal 
Cain and became artificers in brass and iron. He was 
a professional man himself as they were professional 
men. They were rightly proud of their status and their 
esprit de corps and their traditions, and nowhere were 
that status, that esprit de corps and those traditions more 
finely wrought in stone and craftsmanship than in their 
Incorporated Accountants’ Hall on the Thames Embank- 
ment, which rivalled even the more ancient splendour 
of the adjoining Temple. It was their duty to their 
fellows in their respective professions to uphold the 
dignity and the integrity of those professions, and he 
sometimes thought that the producers and distributors 
of the world might learn from the professions something 
of the virtues of organisation and something of the virtues 
of tradition. But the chambers of the barrister and the 
office of the accountant were far removed from the real 
work of the world. In the army of production they 
were only the army service corps. It was true that as 
the operations of production and distribution became 
more vast and complicated, it became more and more 
necessary that the services which accountancy and the 
other professions could give should be placed at their 
disposal. They were the servants, and it would be a 
bad day for the country if the professions should arrogate 
to themselves. the mastership. There was, after all, a 
dignity of service, and it was with a full sense of the 
dignity of service that he asked them to drink to the toast 
of “The Society of Incorporated Accountants and 
Auditors.”” (Cheers.) 


Mr. E. CassLeton Exuiort, President of the Society of 
Incorporated Accountants and Auditors, acknowledged 
the toast. As an accountant, he said, he had been 
called many things in the course of a fairly long life, but 
he had never been called anemic before. As a matter 
of fact, he thought Mr. Oliver, in the very adroit manner 
of barristers, had raised a bogey just for their edification 
and had then proceeded to destroy it. He would like to 
say to them quite sincerely that during 37 years of 
accountancy he had found nothing so thrilling as his 
profession. If that were the place and time he couid 
keep them amused, interested and edified with stories 
—true stories—of things which had happened during the 
period in which he had been in the profession. There 
was one thing upon which he could definitely agree with 
Mr. Oliver, and that was the point which Mr. Oliver 
made with regard to accountants and the dignity of 
service. He knew full well as the titular head of a large 
society of over 6,000 members that if it were not for 
production and distribution there would not be anything 
for lawyers, bankers, stockbrokers, accountants, and the 
like todo. Everything came down to primary production. 
There was not the slightest doubt about that. But, 
owing to the complexity of the society we now lived in, 
accountants were necessary—a necessary evil, if they 
liked to put it so. But the fact remained that production 
and distribution required their services, and the services 
of all the professions which Mr. Oliver had enumerated ; 
and so long as they recognised, as they ought to recognise, 


the primary producer, they were doing their duty to the 
individual and the State. The centre of their interest 
in the near future would be the Budget. The Chancellor 
of the Exchequer at the end of the financial year would 
have a surplus. That surplus, unfortunately, was not 
carried forward. It went automatically to reduce the 
sinking fund and disappeared. If one might say so, 
it was the result of under-optimistic budgeting. He 
would like to suggest to the Chancellor of the Exchequer 
that it would be a gracious act on his part if, instead of 
reducing the sinking fund, he would give a rebate on 
the taxes the taxpayer had already paid. That was not 
likely to happen. But the Chancellor would be budgeting 
for the future, and ‘budgeting on the experience of the 
past year he would have many things to consider. The 
fact that there had been a surplus would lead him to 
expect a surplus for next year. Already he was being 
bombarded with suggestions of ways of utilising it. 
Civil Servants were suggesting that the “‘ cuts” in pay 
ought to be restored. In that connection he would like 
to tell them that, coming down in the train from London 
a few days before, he travelled with a very highly placed 
Civil Servant, and he said: ‘‘ Are your cuts going to 
be restored?” He said: “I think some will be 
restored. But quite frankly,so far as I am concerned, 
I do not think mine ought to be restored ; we ought still 
to bear our share of the burden.” He thought that 
was a gracious thing for a Civil Servant to say. His own 
view quite definitely was that they should request and 
ought to receive a small reduction in income tax, because 
if that was done trade and industry would improve. One 
would like a shilling reduction, but that, he thought, 
was quite out of the question. But even a reduction of 
sixpence would have a tremendous psychological effect 
on trade and industry, and he thought the Chancellor 
recognised that. He was quite hopeful, because in 
considering the Budget of next year, the Chancellor 
would have regard to the profits made during the past 
year and as accountants knew, trade had certainly been 
better during the past year, with the result that profits 
were better, and there would be a larger profit to assess 
to income tax. That being so, they were hopeful. 
To-day, whenever any trade or industry was in trouble 
the thing to do apparently was to appeal to the Govern- 
ment for assistance. That assistance was given in some 
cases, and in other cases it was withheld. The shipping 
industry had appealed to the Government for temporary 
assistance for the long-suffering tramp owners, and 
he was glad to see that the President of the Board 
of Trade was of opinion that certain assistance should be 
given and was arranging for a special committee to meet 
the Cabinet to thresh out the whole question. But 
there was one thing he did not like. Somebody had 
suggested that a Ministry of Shipping should be created. 
Now his view about official control was that it 
was far better for a trade or an industry to get together 
and settle its differences and arrange its own business 
than to have its business arranged for it by Government. 
So far as Manchester was concerned, he was glad to hear 
that there was a slight improvement in trade, and he 
was quite sure that Manchester business people would 
get together and arrange their own business to their own 
satisfaction. The world was suffering to-day from a 
too intensive nationalism. What was really wanted 
was more internationalism and freer trade between the 
countries of the world. Quotas, restrictions, tariffs, 
exchange regulations were all very well, but they were 
only palliatives. Until the world was prepared to get 
together trade would not show that improvement which 
they all looked for. He was delighted to see such a good 
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representation of the Manchester Society present that 
night. He was delighted to know that there had been 
greatly-improved attendances at the various meetings of 
the Society, and that there was a keener interest displayed 
by the students. So far as the students were concerned. 
he would only say one word: he would like them to 
realise that there were openings for them outside Man- 
chester, openings beyond our shores, and nothing 
broadened a man’s mind more than going abroad. He 
thanked them for the manner in which they had received 
the toast, and he would like to assure them and Mr. 
Oliver that their motto was indeed “ service.” (Applause.) 


Mr. Wiuur1am A. Nixon, Vice-President of the Man- 
chester and District Society, proposed the toast of ‘* The 
Guests.”” He regarded the presence at the dinner of the 
President of the Manchester Branch of the Institute of 
Chartered Accountants as a sign of the increasing friendli- 
ness between the two societies, and the improving prospect 
of the two working together for that very necessary thing 
—the registration of the accountancy profession. 


Mr. Henry L. MarspeEn, Principal of the Municipal 
High School of Commerce, who responded, said he had 
special opportunities to observe how alive the Manchester 
Society was, how manifold were its activities to maintain 
the efficiency of its members, and how solicitous it was 
for the welfare of its students. He had great satisfaction 
in knowing that the Municipal High School of Commerce 
had been rendering the Society some service. 

Mr. F. N. WALKER, Manager of the Midland Bank, 
Manchester, who also responded, said that during the 
past few years accountants had been called upon a good 
deal to act in receiverships and liquidations. He thought, 
however, that the end of that dismal process was in 
sight, and that the future promised to give accountants 
more employment in the direction of reformation and 
rebuilding of businesses. If he read the portents aright, 
there would be a busy time during the next few years, 
and business people would be looking to accountants to 
render them the expert assistance and advice in the better 
industrial era, the dawn of which had come. In the 
course of his daily vocation, he was brought into close 
touch with accountants, and he could say how much 
bankers appreciated the assistance and advice that they 
received from accountants when discussing clients’ affairs 
and balance sheets. Bankers and accountants ought 
always to be the best of friends and ought always to 
work together, and while he spoke in the highest praise 
of the work of accountants, there was one little matter 
to which he would like to refer. Bankers’ charges were 
more or less fixed by the money market, and bankers 
never over-charged their customers. But it was some- 
times disturbing to find that the accountant had taken 
a different view, and in doing so had instilled into the 
mind of a customer ideas that destroyed the happy 
relations between the banker and the customer. There- 
fore, he besought them not to give their clients the 
impression that they were being imposed upon by the 
banks. The banks were frequently the best friend a 
business man had, and the last thing a bank would do 
would be to treat a customer harshly. 


Incorporated Accountants’ District 
Society of North Staffordshire 


ANNUAL DINNER. 

The Incorporated Accountants’ District Society of 
North Staffordshire held its annual dinner at the North 
Stafford Hotel, Stoke, on March 9th. The PRESIDENT 
(Mr. R. W. Woodhead) occupied the chair, and those pre- 
sent included the Lord Mayor and Lady Mayoress of 
Stoke-on-Trent (Alderman and Mrs. Arthur Hollins), 
Lord Hutchison of Montrose, Mr. E. Cassleton Elliott 
(President of the Society of Incorporated Accountants and 
Auditors) and Mrs. Elliott, Sir Thomas Keens, Mr. James 
Cadman (High Sheriff of Staffordshire), Mr. William 
Allen, K.C., M.P., Mr. A. A. Garrett, M.B.E. (Secretary 
of the Parent Society), Mr. Eustace Bowles (President of 
the North Staffordshire Law Society), Mr. H. P. Stanes 
(Registrar of the High Court), Mr. R. A. Llewellyn (Clerk 
to the Commissioners of Income Tax), Captain Edward 
Unwin, V.C., Mr. L. H. Jones, Mr. Donald H. Bates, 
F.S.A.A., and Mr. J. Paterson Brodie (Honorary Secretary). 

Mr. Witi1aM ALLEN, K.C., M.P., proposing the toast of 
‘*The Lord Mayor and Corporation of Stoke-on-Trent,” said 
that in the past 45 years the expansion of local govern- 
ment had been extraordinary. He was rather glad he 
represented a constituency in Parliament and was not 
a local councillor. He did not think it was possible to 
pay too much homage to the men who sacrificed their 
leisure and accepted great responsibility in local govern- 
ment affairs. There was a modern tendency that was 
a danger, and he hoped Mr. Cassleton Elliott would deal 
with it when he came to speak, namely, the enormous 
amount of speculation in industrial and Government 
securities and those issued by Corporations. It might 
lead to a financial smash, not so great, perhaps, as those 
of the past, but still sufficient to lose many people con- 
siderable sums of money. There was a revival in trade, 
and he was confident that under the guidance and wise 
administration of the Corporation that revival would 
continue. 

The Lorp Mayor, responding, said there had been a 
suggestion that the accounts of the city should be audited 
professionally. An ideal report of the accountant in 
that case would be one saying that the assets were very 
much in excess of the liabilities, the loan charges were 
not too high, there was no charge of extravagance and 
they were in a position to make a substantial reduction 
in the rates. But that was the ideal report, and he had 
never seen an ideal report from an _ accountant. 
(Laughter.) He felt it to be the accountant’s province 
to criticise and indicate the direction which the Cor- 
poration should take. 

Lorp Hutcuison proposed the toast of “‘ The Society 
of Incorporated Accountants and Auditors.” Referring 
to the hospitality he had received in North Staffordshire, 
he said he came from a hard country in the far north. 
Its people had been coming south in a steady stream ever 
since the days of James the Sixth (and, of course, the 
First of England). The country should be proud of its 
accountants. They were the watch-dogs of the various 
investments which in some cases wisely, but in others, he 
was afraid, somewhat unwisely, had been placed in the 
great industries of the country. The accountant’s certi- 
ficate at the bottom of a balance sheet always gave a 
sense of security. They in the north had the reputation 
of being able to look after the ‘ bawbees,” but in the 
modern world the accountant had to do a great deal more 
than that. He ventured to suggest that it would be a 
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good thing for industry if some of the accountants were 
not only employed annually in looking through the 
various accounts, but were employed inside that industry 
from day today. (Hear, hear.) They all knew the value 
of the chemist in industry, but they were not yet fully 
alive to the great value of the accountant in business in 
keeping directors fully aware of their company’s position 
from week to week and from month to month. In large 
business concerns—the limited liability companies and 
the great corporations—there was always a danger that 
the true aspect of affairs was not always shown by the 
balance sheets. It was wise to reflect that there were 
many items in the balance sheets—buildings, plant and 
other things—which stood at large sums, but which were 
of no value whatsoever unless they had earning capacity. 
(Hear, hear.) He had often thought that this country 
might one day have to make it compulsory to value, 
through the accountants, the true assets in each limited 
liability company and to write down the capital to a 
true representation of the assets of the business. Looking 
at balance sheets of various companies not long ago, 
they in the north came to the conclusion that the only 
reliable item was the amount of free cash there. 
(Laughter.) He had always felt that what were known 
as reserves in business were no true reserves unless they 
were invested outside the business in very liquid and easily 
realised assets. He ventured to suggest that it was the 
business of accountants to point that out to those whose 
accounts they examined. Theirs was a great profession. 
They were consulted by Governments and they had 
ramifications all over the Empire—in Canada, Australia 
and South Africa—and from time to time they had their 
congresses. That was all to the good. He ventured to 
think that the time was not far distant when perhaps 
some amending Companies Bill was desirable, and he 
hoped the advice they would give to the Government would 
be sound. He urged them not to be too hard. There 
were many people engaged in business who were not 
too clever, who were quite sound, honest people. Very 
often the Act of Parliament hit them harder than the 
rogue. Any advice given by accountants ought to be of 
a clarifying and simple nature, and they should allow 
Scotland Yard to deal with the other “ gentlemen.” 
He often thought that in the country’s business, which 
he was glad to know was improving, the trade bill of 
foreign exchange was not used half enough. It was a 
very valuable instrument. Trade was improving, but 
until there was a much bigger improvement in export 
trade he suggested caution in being optimistic. This 
country was always at its best wher faced by serious 
difficulties, and that was why he believed that the people 
of this country were in a better position than any other 
nation in the world. (Hear, hear.) They were up against 
a very serious situation in world exchanges. When Mr. 
Elliott replied to the toast he would like him to tell them 
something about that very intricate and difficult problem 
where they had various countries off gold, like America 
and Britain, and other countries on gold, like France and 
Belgium and Germany, and how far that situation could 
goon. It seemed to him that with the devaluation of 
the dollar and the pound sterling, unless they could get 
some agreement between France and America and 
Britain, there could be no stability of forward contracts 
in terms of dollars or francs. Gold was being sold in 
Europe at 33.50 dollars, and was being bought in America 
at 35 dollars. The result was a drain of gold to America. 
It.could only be rectified by an alteration in prices. The 
City of London knew how to use the gold standard and 
used gold all over the world. America was new to it 
and did not know how to use it, and the result was that 
gold was coming out of the earth and going back into 


the vaults of New York and was of no value to commerce 
whatsoever. He thought it would be necessary at some 
near date to have an arrangement to secure some definite 
gold value for the pound sterling, the dollar and the 
franc. He thought that the commercial integrity of 
this country was second to none in the world. The 
spoken word of a British business house was often as 
highly thought of as the written bond would be. He 
believed trade was steadily on the up-grade, and thought 
that by 1936 there ought to be a very sound and pros- 
perous condition. The small investors in this country 
had something like £3,000,000,000 invested in small 
savings held by some 15,000,000 people, which showed 
that there was a sound and thrifty outlook in the people 
as a race. (Applause.) 


Mr. K. CassLeTon Exxiorr (President of the Society 
of Incorporated Accountants and Auditors), responding 
to the toast, said that the accountants’ duties did not 
begin and end with the annual audit and certification of 
accounts. They were really engaged in business all the 
year through. So far as certification was concerned, they 
tried, within the limits of the company law, to certify that 
the balance sheet showed the true position, but the balance 
sheet was the directors’ balance sheet and there were 
certain particulars in which they had to be governed by 
the company’s attitude. He hoped they would never be 
called upon to value the assets of any business. It would 
be an impossible position. The value of an asset depended 
upon so many things. They might have a plant which, 
in commission, was worth hundreds of thousands of 
pounds, but out of commission it was worth only, say, 
£5,000, at scrap value. How were they going to value 
that ? It was for the investor to look after himself as 
far as he possibly could. He was glad to know that 
investors to-day were wiser than they used to be. They 
were gaining more knowledge of balance sheets, and they 
were asking more pertinent questions which the accountant 
was delighted to answer. What he was rather afraid 
of was that the investor, realising that trade was improving, 
might think the time had come to purchase industrial 
shares of all kinds and at all prices. They knew that 
Stock Exchange prices anticipated any improvement 
before it happened. (Hear, hear.) When they realised 
that shares were being sold to-day at many times their 
nominal price, and that the return on them was less than 
that on gilt-edged securities, they would understand 
that the investor was anticipating the profits that were 
to come. Whether those profits would come next year or 
the year after he did not know. He thought the time 
to buy was not now, but in 1936, when the shares might 
be worth buying. He was afraid that various moribund 
companies might come to life again. Small investors 
might be told tales about wonderful possibilities and be 
invited to purchase shares on the faith of those pos- 
sibilities. It was bad for trade because it was speculation 
run wild, and that should be guarded against. What was 
required more than anything else was a slow return of 
confidence so that the investor might get a reasonable 
return on his money and not be disturbed in his invest- 
ments. When he was disturbed he always sold and usually 
lost by doing so. They did not want a return to the 
conditions of 1929. He did not know whether he agreed 
altogether with what Lord Hutchison had said about 
reserves. He felt reserves could be described as well 
invested in the business if they had been provided out of 
past profits and if they were used for additional assets by 
which further profits would be earned. (Cheers.) 

Sir Tuomas KEENS, U.L., F.S.A.A., said it was not 
only a privilege but a pleasure to submit the toast of the 
Trade and Industries of Stoke, because the clouds of 
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depression were passing away and the sun was beginning 
to shine throvgh. Looking over the world, we were indeed 
fortunate in retaining a stable Government and a large 
measure of personal liberty. Fortunately we had been 
spared the risks of an experiment such as that America 
was making. He was glad to hear that trade was improv- 
ing locally. Manufacturers had many problems, such as 
internal price cutting and the menace of Oriental competi- 
tion. The first was manageable with good will and confi- 
dence, the second would tax the skill of statesmen, but the 
problem must be met. As to the mining industry, he had 
been given facts by the Ministry of Mines showing that Mr. 
Runciman had been able to negotiate coal trade agree- 
ments with five countries which brought about an increase, 
as compared with 1931, equal to 3,000,000 man-shifts per 
annum, or at least 100,000 men employed for a full year. 

The CHAIRMAN moved the toast of “‘ The Guests,” and 
responses were made by Captain Edward Unwin, V.C., 
Mr. Eustace Bowles and Mr. C. M. Dolby. 

During the evening Mr. J. Paterson Brodie handed to 
Lord Hutchison a china Coffee Service, and to Mrs. Elliott 
a china Morning Set, in accordance with the North Stafford- 
shire custom, which, he said, was “‘ Say it with pottery.” 


Changes and Removals. 


Mr. Archibald Brown, Incorporated Accountant, 
‘announces that he is now practising at 18, Bennetts Hill, 


Birmingham, 2 


Messrs. Button, Stevens & Witty, Incorporated Ac- 
countants, have removed their offices to 7, Union Court, 
Old Broad Street, London, E.C.2. 


Mr. E. A. McKerrow, A.C.A., Incorporated Accountant, 
announces that he has entered into partnership with 
Mr. Andrew Yuill, Chartered Accountant. They will 
practise under the style of Yuill, McKerrow & Co., at 
Dunedin House, 2, Basinghall Avenue, London, E.C.2. 


Messrs. Pearson & Co., intimate that they have re- 
moved their offices to 4, Princess Street, Wolverhampton. 


Mr. J. H. G. Peterken, Incorporated Accountant, 
advises a change of address to 40, King William 
Street, London, E.C.4. 


Mr. Cecil Semper, Incorporated Accountant, National 
Bank Building, Fenwick Street, Liverpool, has taken into 
partnership Mr. H. C. Oxenham, A.C.A. They will 
practise under the style of Semper, Oxenham & Co. 


Mr. C. V. Shah, Incorporated Accountant, has com- 
menced practice at 418, Kalbadevi Road, Bombay, 
under the style of Chandulal & Co. 


The partnership of Arthur Stubbs & Son, which has 
been carried on at 10, Shelley Road, Worthing, has been 
dissolved, and Mr. Arthur D. Stubbs, A.C.A., has entered 
into partnership with Mr. Stanley A. Spofforth, A.C.A., 
A.S.A.A. The new firm will practise at the same address 
under the style of Arthur Stubbs & Spofforth. 


Messrs. Sweeting, Pearce & Co., Incorporated Account- 
ants, have removed their offices to 20, Windsor Place, 


Cardiff. 


Mr. W. R. Yaxley, Incorporated Accountant, has 
commenced practice at School Chambers, Castle Street, 


Shrewsbury. 


QUESTIONS IN PARLIAMENT. 


Excess Profits Duty (Arrears). 

On March 7th Mr. AMery asked the Chancellor of the 
Exchequer whether he is aware that there are many 
instances in which industrial undertakings are prevented 
from securing fresh capital for expansion, which would 
give employment and yield revenue from profits, by 
reason of long outstanding liabilities for arrears of Excess 
Profits Duty which cannot be paid in full ; and whether 
he can give instructions to the Board of Inland Revenue 
to afford facilities for the early settlement on fair and 
reasonable terms, of such liabilities ? 

Mr. Hore-BeE.isHa: I am aware that there are many 
cases of industrial undertakings in which arrears of Excess 
Profits Duty and interest thereon have been long out- 
standing. The Board of Inland Revenue are at present 
engaged in a special review of cases in which payment 
in full cannot be obtained, and my Right Hon. Friend can 
rest assured that any offers for an early settlement of 
these liabilities on a fair and reasonable basis will be very 
carefully considered. 


National Savings. 

In reply to a question by Mr. Mitcheson asking for an 
estimate of the aggregate savings of the inhabitants 
of the United Kingdom in national savings certificates, 
in all savings banks, building societies, approved societies 
under National Health Insurance, provident societies, 
the funds of industrial insurance companies, and all other 
similar registered forms of thrift in relation to which 
statistics are published by Government Departments, 
the Chancellor of the Exchequer furnished the following 
calculations. The figures do not include ordinary life 
assurance or any allowances for the equity value of 
borrowers’ interest in property financed by building 


societies :— 
1930 Latest available 
£ millions. £ millions. 

*National Savings Certificates... 489 Sus 480 
*Post Office Savings Bank .. 290 oe 331 
*Trustee Savings Banks -- 133 oe 172 
Birmingham Municipal Bank .. 13 oe 15 
Post Office Register (nominal 

value) . 228 ie 224 
Building Societies (share capital, 

deposits, &c.) . 365 oe 464 


Industrial and Provident Societies 1673 «gs 182 
Industrial Assurance .. 
Societies registered under the 
Friendly Societies Acts - 115 os 126 
Accumulated funds under the 
National Health Insurance 


‘Acts .. — wee 1274 
Registered Superannuation, &e., 

Trust Funds .. “s <x os 41} 
Trades Unions .. o oe 114 
Railway Savings Banks o- oe 173 


2,261 -» 2,492 
* Including estimated accrued interest. 
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District Pocieties of Bncorporated 
Accountants. 


EAST ANGLIA 

A meeting was held at Norwich on March 2nd, when 
Professor T. E. Gregory, D.Sc. (Econ.), addressed a 
company of two hundred on ** The Financial and Economic 
Aspects of the Roosevelt Plan.” The President (Mr. H. P. 
Gowen) occupied the chair, and was supported by His 
Hgnour Judge Herbert-Smith, Sir Ernest White, Mr. H. 
Harper-Smith, Mr. C. R. A. Hammond (Director, Barclays 
Bank Ltd.) and the Hon. Secretary (Mr. D. V. Hayden), 
members of the Institute of Chartered Accountants, the 
Institute of Municipal Treasurers and Accountants, the 
Bankers’ Institute, the Insurance Institute, the Law 
Society, and a representative attendance from the 
directorates of industries of the city and county. 

Professor Gregory said that when President Roosevelt 
took office a year ago, the United States was faced with 
three main problems. The industrial situation was charac- 
terised by exceedingly high unemployment, over-expansion 
(particularly in the building and motor industries) and a 
long-standing depression in the older textile industries 
and in coal. The second problem was agricultural. 
Land values had been driven up as a consequence of the 
exceedingly high prices of the War period, and these 
high land values had stimulated farmers in buying and 
financing themselves from the banks. The result was 
that they found themselves with an intolerable problem 
the moment prices fell, and prices had, in fact, fallen below 
pre-war level. The third problem was that of banking. 
Owing to historical circumstances there were certain 
structural weaknesses in American banking. Banks were 
too small, and because they operated over only a very 
restricted area each individual bank found it very difficult 
to spread its risks. The consequence was the hoarding 
of notes by the public, and this, together with the fall of 
prices and the inability of debtors to repay current loans, 
had the result of reducing the total number of banks in 
the United States by several thousand during the 
depression. 

The American experiment covered three distinct lines 
of effort intended to deal with these three problems. 
The National Recovery Act was the Administration’s 
attempt to deal with the problem of industry. Apart 
from certain long-period effects, such as the sanctioning 
of trade union bargaining and the abolition of child labour, 
N.R.A. involved the adoption of the policy of shortening 
hours and raising wages for the purpose of stimulating 
the mass buying power. 

The agricultural problem was tackled on lines not 
very dissimilar from those fashionable in this country at 
the present time. A.A.A. (Agricultural Adjustment 
Administ ration) was engaged on the terrific job of reducing 
the total output of the grand total of crops of the country 
and compensating farmers for the reduction of their 
output by means of excise taxes levied on the consumers. 

As regards banking and finance, a whole series of 
measures had been passed in the last twelve months. 
The two most important were the Banking Act, 1933, 
by means of which deposits were guaranteed by the 
creation of an insurance fund and the so-called Securities 
Act, 1933, which regulated the Stock Exchange and 
considerably tightened up the conditions under which 
new issues of capital might be made. After a period 
of experiments in price-raising through allowing the 
gold value of the dollar to fall, a definite step towards 
the restoration of sound international conditions was taken 


when, at the end of January this year, the dollar was 
given a definite fixed value of 35 dollars to the ounce 
of gold. 

The one definite achievement of the American adminis- 
tration to date so far as agricultural and industrial policy 
was concerned, was the re-stabilisation of the dollar ; 
and recent legislation had opened up as many problems 
as it had solved. The expansion of industrial production 
was in his view in no way the effect of the legislation 
introduced although of course this was a very con- 
troversial subject and there might be two opinions. 

In reply to Sir Ernest White, who asked what effect 
he thought the recent measures would have on America’s 
export trade, Professor Gregory said he thought that in 
the short run the effect would be rather favourable. How 
long it would last he could not say. 

His Honour Judge Herbert-Smith, in proposing a vote 
of thanks to the Lecturer, said that the Americans seemed 
to be following the dictates laid down in “ Alice in 
Wonderland”: they gave judgment first and tried the 
case afterwards. 

Mr. C. R. A. Hammond, in seconding, said that what 
had happened in America seemed to him very much like 
a dog chasing its own tail. As soon as wages were raised 
prices went up. He remarked that it was an ill-wind that 
blew nobody any good. The American policy had sent 
money over here and put up our investments. 


MANCHESTER. 

On February 23rd the Incorporated Accountants’ 
Society of Manchester and District held a joint meeting 
with the Association of H.M. Inspectors of Taxes, which 
took the form of a Mock Income Tax Appeal. The 
participants, including the Commissioners, were drawn 
from the two Associations. The meeting was packed, 
and provided an entertaining and instructive evening. 

On March 16th the Vice-President of the Society, 
Mr. William A. Nixon, gave an interesting and instructive 
address to the Students upon the work and the relationships 
between the secretary, the accountant and the auditor, 
under the title of “‘ The Eternal Triangle.” 

On March 23rd the Students’ Section held their annual 
meeting, at which elections to their own Committee were 
made and new rules received approval. This was followed 
by a Mock Creditors’ Meeting—always and deservedly a 
popular event. The meeting was well attended, and the 
Students obtained much useful, practical information. 


SOUTH WALES AND MONMOUTHSHIRE. 
(CarRDIFF AND District STUDENTS’ SECTION.) 

The annual Rugby match between the Cardiff and 
Newport Incorporated Accountant Students took place 
at the Cardiff Arms Park on March 8th. The match 
resulted in a win for the Newport Students, who repeated 
their success of the previous year. The final score wa; 
Newport 9 points, Cardiff 3 points. 

After the game both sides were entertained to tea by 
Mr. Tudor Davies, F.S.A.A., the Vice-President of the 
District Society. Mr. R. R. Davies, A.S.A.A., in extending 
a welcome to the Newport Students, took the opportunity, 
on behalf of all present, of congratulating Mr. J. R. Evans 
upon having been selected to captain Wales in the England 
v. Wales International Rugby match. 


If Adam had lived from his day to ours, says an Ameri- 
can newspaper, and had received one hundred pounds 
daily during the intervening six thousand years, he would 
have about half Rockefeller’s wealth. 

Not if Eve had got at it. 
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ARTHUR SEYMOUR TOLEY. 

We regret to announce that Mr. A. S. Toley, A.S.A.A., 
Deputy Borough Treasurer of Willesden, died at Ealing 
on March 4th. 

Mr. Toley was educated at St. Olave’s School, and had 
been in the service of the Willesden Council for 38 years. 
He was admitted to membership of the Society of Incor- 
porated Accountants and Auditors in 1911, after obtaining 
the first place in both the Intermediate and the Final 
examinations. Members of the Corporation of Willesden, 
at a recent meeting, expressed their regret at the loss of 
an able servant. 


BUSINESS OF COURTS COMMITTEE. 


PROPOSED ABOLITION OF DIVISIONAL CouRTs. 


The following are extracts from the second Interim 
Report of the Business of Courts Committee :— 


We recommend that the Divisional Courts be abolished 
altogether, and their present jurisdiction transferred to 
the Court of Appeal. In some cases there is at present 
no appeal from the Divisional Court. In those cases 
there will in effect be no loss on the question of an appeal. 

This course will, however, throw a burden upon the 
Court of Appeal which, as it is at present constituted, 
it is not able to bear. It is in most years fully engaged 
upon the cases that now are assigned to its jurisdiction. 
It is true that in some years the Lords Justices have been 
able to sit as a Divisional Court, and to give temporary 
assistance to the King’s Bench Division. But that 
freedom from its own work cannot be relied upon ; and in 
the present year—1933—the appeals presented have 
been in number so many, and in character so heavy, 
that arrears have accumulated, and it has been found 
necessary to adopt a course which was taken in similar 
circumstances some years ago, and to constitute a third 
Division of the Court of Appeal to deal with them ; for 
by sect. 68, sub-sect. 3, of the Supreme Court of Judicature 
(Consolidation) Act, 1925, the Court of Appeal may sit 
in three divisions at the same time. 

This latter provision seems to indicate a_ possible 
solution of the difficulty of assigning more work to the 
Court of Appeal. Let there be more Divisions of the 
Court of Appeal ; as many as may be necessary to deal 
with appeals, and let them sit as long as may be necessary 
to deal with the new as well as the old work that will 
be brought before them. 


ADVANTAGES OF ABOLITION OF THE DIVISIONAL CouRT. 

The advantages of the proposal for the total abolition 
of the Divisional Court would be the following :—In those 
eases where there is an appeal from the Divisional Court 
to the Court of Appeal, this double appeal would be 
reduced to one with a consequent saving of judicial time 
and of expense to litigants. The division, often quite 
arbitrary, between cases in which there is and those in 
which there is not an appeal from the Divisional Court 
to the Court of Appeal would disappear. 

The necessity of determining what is a matter of 
** practice and procedure ” has resulted in a considerable 
body of case law. No longer would a litigant who has 
appealed to the Court of Appeal in an interlocutory 
matter find himself out of Court because his opponent 


objected that the matter was not “ practice and pro- 
cedure ” within sect. 31, sub-sect. (3), of the Supreme 
Court of Judicature (Consolidation) Act, 1925—and so 
cognisable by the Divisional Court. Again the importance 
of defining what is “ criminal cause or matter ” would be 
greatly lessened. We are also informed that this con- 
centration of appellate work would result in simplification 
on the administrative side of the Courts. 


Further, the proposal will ensure that the appeals 
from County Courts and other inferior Courts are disposed 
of with the same expedition that is now practised towards 
the cases under the Workmen’s Compensation Acts. 

Some of the alterations can be effected by the Lord 
Chancellor under powers now existing, for under sect. 7 
of the Supreme Court of Judicature (Consolidation) Act, 
1925, judges can sit with his permission, and under his 
direction, in the Court of Appeal ; and by sect. 57 he has 
wide powers for prescribing the procedure on appeals 
from any Court or person to the Court of Appeal, or the 
High Court, and for regulating and distributing the 
business among the Divisions of the High Court. 

If upon consideration, these powers are found not to 
be sufficient to effect the changes required, we are of the 
opinion that the necessary powers should be given by an 
Act of Parliament enabling our recommendations to be 
carried into effect by Order in Council. 


Society of Incorporated Accountants 


and Quditors. 
(Scottish Branch.) 


ANNUAL REPORT. 

The Council have pleasure in presenting the fifty-fourth 
annual report of the Scottish Branch for year ended 
December 3ist, 1933. 

Since last annual meeting the Branch suffered the loss 
by death of Mr. E. C. McLemon, A.S.A.A., and Mr. W. T. 
Port, A.S.A.A., Glasgow. Both of these young members 
were cut off at an early age—Mr. McLemon by an illness 
of tragic suddenness, and Mr. Port as the result of a 
motor accident. ‘They took a sustained interest in the 
Glasgow Students’ Society, which in two years has had 
the misfortune to lose four of its most active members. 

By the resignation of Mr. John Baird, Glasgow, through 
advanced age and illness, the Branch has lost one of its 
oldest members. Mr. Baird took an active part in the 
negotiations which in 1899 led to the Scottish Institute 
of Accountants merging into the Society of Incorporated 
Accountants and Auditors as the Scottish Branch of that 
Society. 

During the year 1933 the President visited the Students’ 
Societies in Aberdeen and Glasgow and delivered addresses 
on subjects of professional interest. The Secretary also 
kept in personal touch with the members and candidates 
in the various districts in Scotland. Copies of the 
President’s lecture to the Glasgow Students’ Society on 
** Executorship Accounts ” are still available for students 
and others interested, without charge. The President 
and Secretary were guests of the Institute of Accountants 
and Actuaries in Glasgow at an official dinner held on 
March 8th, 1933, and the President also attended as a 
guest one of the English District Societies’ dinners. 

The membership of the Branch shows an increase, 
and the number of clerks articled to members is satis- 
factory. By the operation of Bye-Law 24, the member- 
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ship of the Students’ Societies has also increased during 
the year. While social functions have been well attended, 
a lack of active interest on the part of many of the 
members of the Students’ Societies with respect to the 
ordinary work of these Societies has, however, to be 
noted, and the Council would urge candidates to take 
greater interest in the work of the Students’ Societies as 
a means to assist them in their studies. 

In this connection it may be stated that the efforts to 
provide special lectures on subjects with reference to 
examination requirements mentioned in last year’s report 
are still being pursued, and it is hoped some definite 
arrangement may be made before next session. 

During the year a Bill was introduced into Parliament 
for the purpose of consolidating and amending the law 
relating to solicitors in Scotland. Certain clauses in the 
Bill appeared to the Scottish Council seriously to affect 
the accountancy profession in Scotland, and steps were 
taken by the Council to have these clauses deleted or 
substantially amended. The clauses to which objection 
was taken were ultimately dropped, and the law as it 
affects accountancy interests remains in the same position 
as before the passing of the Act. 

The Council had the great pleasure of congratulating 
Sir Thomas Keens, ex-President of the Society, on 
receiving the honour of knighthood. The work done by 
Sir Thomas on behalf of the Society both at home and 
abroad has been of outstanding importance, and he and 
Lady Keens, who has also done a large amount of public 
work, are to be heartily congratulated on receiving this 
honour. The Council also learned with satisfaction that 
Mr. A. A. Garrett, Secretary of the Society, had been 
appointed a Member of the Order of the British Empire 
(Military Division). 

The Society’s examinations were held in Glasgow in 
May and November, 1933, and were attended by 30 
candidates. Of these 1 Preliminary, 8 Intermediate 
and 2 Final candidates passed. 

The Council of the Branch has received a fifth payment 
of £4 from Mr. W. Davidson Hall towards the fund for 
prizes, &c. Mr. Hall has been cordially thanked for his 
generous interest in this connection, as also has another 
member of the Council who generously gifted a sum to 
be expended in Library books. 

Several competitions were held by the Glasgow Incor- 
porated Accountants’ Golf Club. The Dunlop Cup was 
won by Mr. Mungo B. Campbell, A.S.A.A., Glasgow. 

The Scottish Branch is represented in the membership 
of the Glasgow Chamber of Commerce by Mr. Robert 
T. Dunlop, F.S.A.A., and Mr. John A. Gough, F.S.A.A. 
On the Council of the Parent Society which meets in 
London, the President and the Secretary of the Scottish 
Branch are the representatives. 

The International Congress of Accountants held in 
London from July 17th to 21st was very largely attended 
by accountants from all over the world. A number of 
overseas accountants came to Scotland and were met by 
the Secretary and other members. 

The Council again commend the Society’s Benevolent 
Fund to the support of the members of the Scottish 
Branch, either by life membership, donation or annual 
subscription. Calls on the Benevolent Fund from 
Scottish members have been few, but when the necessity 
arose to make an application the Trustees dealt with it 
very generously. 

The Council also recommend that all members of the 
Branch, and senior candidates, should be subscribers to 
the Incorporated Accountants’ Journal, the official organ 
of the Society, the annual subscription to which is 12s. 6d. 


The members of Council who retire at this time are 
Mr. P. G. S. Ritchie, Mr. William Houston and Mr. E. Hall 
Wight, Glasgow, and Mr. Archibald Macintyre, J.P., 
Hamilton, all of whom are eligible for re-election. 

The Honorary Auditors, Mr. Robert Fraser and Mr. 
J.C. MeMurray, also retire, but are eligible for re-election. 


Scottish Notes. 


(FROM OUR CORRESPONDENT.) 


Meeting of Scottish Council. 

A meeting of the Council of the Scottish Branch was 
held in Glasgow on the 23rd ult., Mr. J. Stewart Seggie, 
President of the Branch, in the chair. There were also 
present Dr. John Bell, Mr. R. T. Dunlop, Mr. W. Davidson 
Hall, Mr. D. M. Muir, Mr. J. T. Morrison, J.P., Mr. W. J. 
Wood, Mr. W. L. Pattullo, Mr. P. G. S. Ritchie, Mr. 
Archibald Macintyre, J.P., Mr. E. Mortimer Brodie, 
Mr. W. Houston, Mr. D. R. Matheson, M.A., LL.B., and 
Mr. James Paterson, Secretary. 

Apologies for absence were intimated from Mr. D. Hill 
Jack, J.P., Mr. Alexander Davidson, Mr. Walter MacGregor, 
and Mr. J. Cradock Walker. 

Reports were made by the Secretary as to the number of 
candidates sitting at the ensuing examinations, clerks 
articled since last meeting, inquiries dealt with, position 
of the students’ societies in Glasgow, Edinburgh and 
Aberdeen, and various membership matters. 

At a meeting held after the annual meeting Mr. J. 
Stewart Seggie was re-elected President of the Branch, and 
Dr. John Bell, Mr. R. T. Dunlop, and Mr. W. Davidson 
Hall were re-elected Vice-Presidents of the Branch for 
the ensuing year. 


Annual Meeting of the Scottish Branch. 

The annual meeting of the Scottish Branch was held in 
Glasgow on the 23rd ult., Mr. J. Stewart Seggie, President, 
in the chair. The annual report, which appears in another 
part of this issue, was adopted. A fuller report of the 
proceedings will appear in our columns next month. 


Grand Priory of Scotland. 
At a meeting held last month Mr. Duncan R. Matheson, 
M.A., LL.B, F.S.A.A., Edinburgh, was elected Grand 
Secretary for the ensuing year. 


Removal of a Trustee—Audit of Accounts. 

An interesting case was recently decided by the First 
Division of the Court of Session in which the surviving 
beneficiaries under the will of Mrs. Clementina Stirling 
Duncan or Lassalle, and Mr. Archibald Hutcheson, one of 
the two trustees acting under the will, presented a 
petition to remove Mr. Frederick Fortheringham Mac- 
donald, solicitor, Arbroath, the other trustee, from 
that office, or otherwise to appoint as a trustee Mr. J. B. 
Haig, W.S., Alloa. ; 

The petition disclosed that differences of opinion existed 
between the two existing trustees as to whether the 
trust accounts should be audited and in relation to delay 
in the redemption of certain war stock belonging to the 
trust, with the result, according to the petitioners, that 
one of the petitioners was being deprived of her income. 
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When the case was first called the Lord President said 
there were several ways in which it was possible to 
remove the deadlock and after discussion the hearing was 
adjourned for a week to see if the parties could come 
to an agreement. If not, the Court would unhesitatingly 
use its power to the utmost to bring the state of matters 
disclosed to an end. No agreement having been come to, 
the Court exercised its powers to deprive Mr. Macdonald 
of his trusteeship and appointed another trustee. 


Rotes on Legal Cases. 


[The abbreviations at the end of each of the cases refer 
to the following law reports, where full reports of the case 
may be found. The Law Reports and other reports are 
cited with the year and the Division, e.g. (1925) 2 K.B. :-— 

T.L.R., Times Law Reports ; The Times, The Times 
Newspaper ; L.J., Law Journal ; L.J.N., Law Journal 
Newspaper; L.T., Law Times ; L.T.N., Law Times 
Newspaper ; S.J., Solicitors’ Journal ; W.N., Weekly 
Notes; S.C., Session Cases (Scotland); S.L.T., 
Scots Law Times; 1.L.T., Irish Law Times: J.P., 
Justice of the Peace (England); L.G.R., Knight's 
Local Government Reports; B.& C.R., Bankruptcy and 
Company Cases. 


COMPANY LAW. 


Martin v. Port of Manchester Insurance Company. 
English Company with Place of Business in 
Scotland. 

Proceedings were taken in Scotland against a company 
in liquidation which had a registered office in England, 
but having a place of business in Scotland. The liquidator 
brought to the notice of the Court sect. 177 of the Com- 
panies Act, 1929, which deals with actions stayed on a 
winding-up order. 

The Court of Session held that the action could only 
proceed by leave of the Court charged with the winding-up, 
and the case was stayed to allow an application for such 
leave to be made to the Court in England. 

(C.S.; (1934), S.L.T., 98.) 


Tomlinson v. Liquidator of Scottish Amalgamated 
Silks. 
Indemnity to Director Against Expenses. 

Articles of Association provided for indemnity for 
expenses incurred by reason of acts done by a director 
in the discharge of his duties. A director claimed indem- 
nity against expenses incurred in successfully defending a 
criminal charge of fraudulent acts as a director. 

The Court of Session held that the director was not 
entitled to indemnity on the ground that the expenses 
of his successful defence were too remote a consequence 
of his acts as a director. 

(C.S.; (1934), S.L.T., 101.) 


EXECUTORSHIP LAW AND TRUSTS. 


In re Harding ; Westminster Bank v. Laver. 
Devolution of Proceeds of Sale. 

A testatrix made a will in 1877, and was subsequently 
found to be of unsound mind, in which condition she 
remained until her death in 1932. At her death all the 
persons who would have been interested under her will 
were dead, with the result that her property (which 
included the proceeds of sale of an undivided three-fourths 
share in certain freehold land) devolved as under an 
intestacy. Her share in the freehold land had been sold 
in 1923. 

It was held that the capital devolved upon the heirs 
at law under sect. 123 (1) of the Lunacy Act, 1890, and 
was not affected by the transitional provisions of the Law 


of Property Act, 1925, but fell within the exceptions pro- 
vided for by sect. 51 (2) of the Administration of Estates 
Act, 1925; and that with regard to the dividends, so 
much thereof as had accrued before the death of the testa- 
trix devolved upon the next of kin as personal property, 
and so much thereof as had accrued since her death de- 
volved upon the persons who became entitled to the real 
estate. 
(Ch. ; (1934), 1. Ch., 271.) 


INSOLVENCY. 


In re Beecham’s Settlement ; Johnson v. Beecham. 
Bankruptcy of Covenantor. 

The covenantor by deed covenanted to pay an annuity 
to trustees for the benefit of his son, and, in certain events, 
for the benefit of other persons. The covenantor became 
bankrupt, and the trustees lodged proof for the amount of 
arrears of annuity together with a sum which represented 
the capitalised value of the annuity. Proof was admitted 
for a smaller sum, and a dividend was declared and paid. 
The question was whether the whole of the dividend was 
payable to the annuitant, and if not, how it was to be 
apportioned. 

It was held that the dividend must be apportioned in 
the ratio which the arrears of annuity bore to the total 
proof lodged. The portion representing arrears should be 
paid to the annuitant and the balance invested in the pur- 
chase of an annuity to be administered by the trustees in 
accordance with the trusts declared in the deed. 


(Ch. ; (1934), 1 Ch., 183.) 


MISCELLANEOUS. 


Aschkenasy v. Midland Bank Limited. 
Transfer of Money to be Held to Credit of 
Russian Bank. 

In 1918 the plaintiff, who was then a banker in Odessa, 
had a large credit with a Swiss bank at Basle, and he 
instructed that bank to transfer to the defendants, an 
English bank, £18,044 to be held by the defendants to 
the credit of a bank at Petrograd. On hearing from the 
Basle bank the defendants credited the money to the 
Petrograd bank in their books on account of the plaintiff, 
and they notified the Petrograd bank, but their com- 
munication was returned and there was no evidence 
that it was ever received by the Petrograd bank. About 
1930 the plaintiff became aware that the money was still 
with the defendants, and he claimed a declaration that 
they held it as trustees for him. 

It was held that the only party who were the defendants’ 
customers were the Swiss bank, and as there was no con- 
tract between the plaintiff and the defendants, the action 
failed. 

(K.B.; (1934), 50 T.L.R., 209.) 


REVENUE 


Barnes v. Birmingham Corporation. 
Depreciation of Tramways. 

A corporation, who were the owners of tramway tracks, 
received £10,806 from a trading company under an 
agreement by which the corporation had established a 
tramway service of benefit to the company’s employees, 
and £46,238 from the Government Unemployment Grants 
Committee to be spent in providing work for the unem- 
ployed. These sums were spent in making tramways. 

It was held by the Court of Appeal that in computing 
the deductions from profits to be made by the corporation 
in a subsequent year in respect of the depreciation of the 
tramways for the purposes of the Income Tax Act, 1918, 
the two sums mentioned must be deducted in arriving at 
the “actual cost’ to the corporation of the tramways 
within rule 6 (6) of Schedule D, Cases I and II, Rules, 
Income Tax Act, 1918. 

(C.A.; (1934), 98 J.P., 57.) 
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